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IUS FETIALE — THE BEGINNING OF THE PROCESS
OF THE CREATION AND RATIFICATION OF TREATIES
AND THE DECLARATION OF WAR!

LuBoS DoBRoOVIC
assistant professor (UPJS in KoSice, Faculty of Laws)

Abstract

In the present scientific study, the author focuses on the analysis of two
excerpts from the work of Titus Livius — Ab urbe condita (l. 24 and 1. 32),
which, as a non-legal source of Roman law, offers an insight into the compe-
tencies and ritual duties of the fetiales — Roman priests who played a signif-
icant role in the shaping of international relations of the Romans with other
nations. The analysed competencies of fetiales, comprehensively referred
to as ius fetiale, included the right to conclude treaties, the right to demand
compensation for acts of aggression and the ritual declaration of war. From
the point of view of international and Roman law, we can comprehensive-
ly document the process of drafting, ratifying and the binding nature of
treaties and declarations of war through the competences of fetiales in the
early stages of the development of international law.

Keywords

fetials, ius fetiale, rerum repetitio, indictio belli, international law, Roman
law

1. Introduction

Roman law as the legal system of the ancient Roman state is perceived by the
legal scientific community mainly through the prism of civil law — personal
(status and family), material and contractual (contractual) legal relations of
private law, while modern branches of law as their pendants still draw on
detailed case studies of Roman private law. Only marginal importance is

1 This work was supported by the Slovak Research and Development Agency under Con-
tract No. APVV-19-0419.
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attached to the influence of Roman law on international law. The main the-
oretical and conceptual question posed by legal science when examining
the issue of the influence of Roman law on international law is the question
of continuity, as well as the question of the influence of private Roman law
(as the most developed system under Roman law) on international law. The
question of continuity is, at first, a controversial one, as it struggles with the
existence of international law as a whole in the time of Ancient Rome and
the general narrative of the beginnings of international law only in the time
of the emergence of modern sovereign states. Although there is no direct
evidence to support the argument that Roman and modern international
law form one continuous whole, it is necessary to accept the premise that
Roman law (in each period of its development) was involved in the creation
of international law. Roman law influenced international law through cus-
toms, concepts, doctrines, complex legal institutes, or other partial influ-
ences can be referred to. The present study will focus on the oldest selected
attributes of Roman archaic law affecting (modern) international contract
law referred to as ius fetiale. At the same time, however, the author does
not claim that this work is exhaustive, as the issue under investigation is
broad in content and the available scope does not allow for the detailed
examination of each of the indicated attributes.

2. lus fetiale

Among the oldest indications of Roman international law as a standard (stan-
dards) regulating the relations between the Roman state and extraterritorial
elements (ethnicity, nation) is the so-called ius fetiale. According to Berger,
these standards were intended primarily for the “fetiales” —a Roman college
of twenty priests, who, in the archaic times of Roman law development, had
not only religious functions (competences) but also performed public service,
specifically in international relations with other states. Their duty was to ex-
amine the fulfilment of, or the failure to meet the conditions for concluding
international agreements (foedus). The fetiales were involved in approving
and monitoring compliance with treaties, in matters of extradition, and they
acted as the representatives of Rome in the official declaration of war. During
foreign missions, they were led by one of the fetiales of the college, who,
as the spokesperson of the delegation, would bear the official title of pater
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patratus.? In addition to the powers mentioned by Berger, in the context of
archaic international law, the fetiales had the authority to demand compen-
sation (rerum repetitio) and, as already mentioned, the right to declare a just
war by order of the Roman Senate (in cooperation with the People’s Assem-
bly). Catalano defines ius fetiale as a complex of typically Roman (Italic) legal
and religious standard applicable in relation to foreign powers?. According to
tradition (legend), the credit for the introduction of ius fetiale is given to the
Roman king Ancus, who adopted these legal standards from the Aequi tribe,
to whom they were introduced by their king Ferter (or Fertor) Resius. How-
ever, this tradition (legend) is preserved not only in literary non-legal sources,
but is also found in the inscription CIL 06, 01302: “Fert[o]r Resius/rex Aequei-
colus/is preimus/ius fetiale paravit/inde p(opulus) R(omanus)/discipleinam
except — Fertor Resius, king of the Aequi, the first to create the law of fetiales
and one from whom the people of Rome have acquired this knowledge.”* At
the same time, it is necessary to note that the tradition of ius fetiale being de-
rived from the Aequi tribe does not have to be based on the truth, especially
with regard to (only) the etymological suitability of the name of the tribe,
which denotes a so-called ideal of equity. However, the fetial, as a bearer of
authority in international relations, is not not exclusively a Roman institution.
Other nations and communities in the geographical area of Rome likewise
knew and actively used their priests — fetiales — for similar international law
purposes.

3. lus fetiale in non-legal sources

Among the basic non-legal sources of knowledge of Roman law which spec-
ify the role of the fetiales, we can include the work De legibus by Cicero,
which states the following about the fetiales: ,,Foederum pacis, belli, indot-
iarum oratores fetiales sunto, uindices non sunto, bella disceptanto.” — In
the matters of peace and war, ratified treaties, ceasefire and messages, let
fetiales be the judges and let them decided on the matters of war. The most

2 BERGER, Adolf: Encyclopedic Dictionary of Roman Law. Philadelphia, The American
Philosophical Society, 1991, 470.

3 CATALANO, Pierangelo: Linee del sistema sovrannazionale Romano. Turin, Giappichelli,
1965, 5-6.

4 Available at Epigraphik-Datenbank Clauss / Slaby: https://db.edcs.eu/epigr/bilder.
php?s_language=en&bild=SInscrit_13_03_00066.jpg (26.08.2021).

5 Cic. Leg. 2.21.
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prominent work dealing with fetiales, at least in some sections, is History
by Titus Livius (Liv. I. 24, Liv. I. 32),° which will be analysed as follows based
on excerpts.

3.1. Horatio and Curiatio (Liv. I. 24)

Based on an excerpt from Liv. I. 24 and the legendary historical events of the
dispute between Rome and Alba Longa, Livy’s History offers an insight into
the competences of fetiales and the process of concluding archaic treaties.
During the reign of King Tullus Hostilius, a dispute broke out between Rome
and neighbouring Alba Longa over domination of the nations. According to
the legend described by Titus Livius and Dionysius of Halicarnassus, there
were three brothers (triplets) in both rival armies — the Horatians and the
Curiatians. It is mostly believed that Livius was of the opinion that the Hora-
tians were Romans and the Curiatians came from Alba Longa. Dionysius
states that a certain Sicinius from Alba Longa married off his daughters (at
the same time), the first to a Roman — Horatio, and the second to a Curiatio
from Alba Longa. According to legend, they both became pregnant on the
same day and on the same day they both gave birth to triplets — the already
mentioned Horatians and Curiatians. The triplets — cousins from the oppo-
sition camps met on the battlefield, and the connection between the fam-
ilies was all the more pronounced because the sister’ of the Horatians was
engaged to one of the Curiatian brothers. In the legends of archaic Rome
and law, number three is a common sign of the will of the gods, so instead
of risking the lives of their soldiers belonging to neighbouring and related
nations (the legendary founders of Rome, Romulus and Remus, also came
from Alba Longa), they chose a pragmatic fight between the Horatians and
Curiatians as the representatives of their peoples. The kings agreed with
the Horatians and Curiatians on a battle by sword that would determine
the domination of both city-states (according to the outcome of the battle),
but, in order for this to become valid, it was necessary to conclude a sol-
emn treaty. Titus Livius maps the activities of the fetiales in the process of

6 Citations of Titus Livius — Ab Urbe Condita used for this study: FOSTER, Benjamin Oliver:
Livy. Books I and Il With An English Translation. Cambridge, Harvard University Press
— London, William Heinemann, Ltd. 1919. Available at: http://www.perseus.tufts.edu/
hopper/text?doc=Perseus:text:1999.02.0151 (26.8.2021).

7  Titus Livius writes about her infamous death while mourning her dead fiancé in I. 26.
3-7.

10
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concluding the solemn agreement between Rome and Alba Longa, which
was to decide on the fate of the two nations, and writes about this process
as commonplace, despite the fact that no other older treaty or process is
known to go down to posterity.

3.2. Horatians and Curiatians — The process of concluding the international
treaty between Rome and Alba Longa

The solemn act of concluding an international treaty between Rome and
Alba Longa began with a question and a request from a fetial addressed
directly to King Tullus: “lubesne me, rex, cum patre patrato populi Albani fo-
edus ferire?” —“Do you order me to conclude a treaty with the father of the
Alban people?”® Upon the confirmation by king Tullus, the fetial asked for
the sacred herbs of sagmina or verbenae, picked at the Capitol, which were
to ensure the inviolability of the fetiales as envoys. The symbolism of the
solemn site of sacred herbs at the Capitol —the religious and administrative
centre of Rome —is obvious and added religious and political weight to the
solemn act. The fetial then asked for the commission as a royal messenger
of the Roman nation, along with escorts and equipment, to which the king
answered in agreement and entrusted the fetial with the task of negotiat-
ing a treaty between Rome and Alba Longa. According to Titus Livius, the
fetial was Marcus Valerius, who, with the assistance of an instrument — sa-
cred herbs — commissioned the father Spurius Furius (pater patratus) as the
spokesman for the whole procession. The role of the pater pratatus was to
conclude an oath and to sanctify the covenant, which occurred by uttering
a lengthy formula — “Pater patratus ad ius iurandum patrandum; id est, san-
ciendum fit foedus; multisque id verbis, quae longo effata carmine non op-
erae est referre, peragit.”® After pronouncing the conditions, the pater pa-
tratus continued by pronouncing the oath: “audi inquit, luppiter, audi, pater
patrate populi Albani, audi tu, populus Albanus: ut illa palam prima post-
rema ex illis tabulis cerave recitata sunt sine dolo malo utique ea hic hodie
rectissime, intellecta sunt, illis legibus populus Romanus prior non deficiet
si prior defexit publico consilio dolo malo, tum illo die, Diespiter, populum
Romanum sic ferito, ut ego hunc porcum hic hodie feriam; tantoque magis

8 Liv. . 24.
9 Livl. 24.

11
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ferito, quanto magis potes pollesque.”*°; which entails a curse (exsecratio)
not only of the fetial himself, but also of the whole city-state if Rome were
to violate the treaty first. The pater patratus directed the oath to the en-
trusted father of the Alban people, the very people of Alba Longa, and also
to the god Jupiter, the guardian of oaths and covenants. To seal the validity
and effectiveness of the expression of the will of Rome, the pater patratus
killed a sacred pig with a stone from the temple of Jupiter Feretrius. This
final act was intended to symbolize the exsecration oath and what would
occur in the event of a breach of the Treaty — the destruction of the entire
Roman city state. After the expression of will by Rome, a similar process
was performed by Alba Longa — the utterance of the formula, the oath of
the king (dictator) and the conclusion of the treaty by the priestly college of
Alba Longa. In the actions of the person of the chief fetial (pater patratus)
as the authorized diplomatic representative of the king authorized to con-
clude an international treaty, we can see one of the first documented cases
of sacred legal proceedings (acts), the result of which was the conclusion
of a sacred treaty between two neighbouring archaic city states (nations).
The enforceability of the treaty is based on two pillars. Sacral, consisting
of a personal or collective curse (responsibility) and legal, consisting of a
highly probable declaration of a just war, which, if the non-violating party
succeeded, would have the same effects as the wrath of the gods.

3.3. Ancus Marcius and the Latins (Liv. I. 32)

The second important insight into the formation of archaic international
(Roman) law is provided by an excerpt from History by Titus Livius (specifi-
cally Liv. 1. 32.), which describes the events after the death of the Roman king
Tullus Hostilius and the ascendance of the originally Sabine king Ancus Mar-
cius, the grandson of the famous Numa Pompilius. Ancus Marcius sought
the return to the observance of his grandfather’s religious ceremonies and
to expand these religious and, in part, international law ceremonies. In the
analysed passage, Titus Livius describes the so-called interregnum?** and the
appointment of a temporary king whose task was to organize the election

10 Liv.1.32.7-8.

11 Liv. I. 32. 1: “Mortuo Tullo res, ut institutum iam inde ab initio erat, ad patres redierat,
hique interregem nominaverant.” — After the death of Tullus, the reign, as had been
established from the beginning, returned to the fathers, who appointed a temporary
king.

12
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of a new king. With the consent of the Senate, the people elected Ancus
Marcius already mentioned, who restored the proper performance of re-
ligious ceremonies and had the proper procedure for the same carved on
a white stone slab, standardizing the manner of their performance. Unlike
Tullus Hostilius, who paid less attention to the performance of religious cer-
emonies and was all the more focused on aggressive policy, the new King
Ancus Marcius directed his first royal steps to the regulation of religious cer-
emonies. The neighbouring tribe of Latins perceived the above-mentioned
activities of Ancus Marcius as a weakness and carried out a devastating raid
on Roman territory, violating a previous treaty concluded during the reign
of Tullus. The Romans demanded compensation for the attack, which the
Latins refused to pay. According to Livy, the Latins refused to issue the com-
pensation because they expected Ancus to engage in religious ceremonies
and not demand retribution. Ancus Marcius, aware of the situation, real-
ized that without a proper response, the Roman people would never have
peace and quiet, as other tribes (following the example of the Latins) would
attack Rome and eventually expel their own people from it. The decision of
King Ancus Marcius was worthy of his grandfather Numa and affected the
powers and activities of the fetiales.

3.4. Ancus Marcius and the Latins — The rerum repetitio process

Numa Pompilius instituted ceremonies for times of peace, and so, given
the situation created by the attack of the Latins, Ancus Marcius decided to
establish ceremonies (processes) for the proper declaration and conduct of
war. In excerpt |. 32, Titus Livius states that the ceremonies for the proper
declaration and conduct of war were taken over by Ancus Marcius from the
neighbouring Aequi tribe and let the fetiales perform them. The first step to-
wards declaring war was the process of demanding compensation from the
enemy, which could prevent the war itself. Rerum repetitio (res repetere),
as an institute of compensation aimed at reconciling opposing and rival par-
ties was performed by an entrusted fetial (pater patratus) as a messenger
of Rome and its people. Pater patratus performed the above-mentioned
ceremony with his head covered with a wool blanket, his task being to ar-
rive at the border of the state from which compensation was requested
(extradition of confiscated loot and perpetrators) and to present the sol-
emn formula, the so-called clarigatio: ,,Audi, luppiter audite, fines, audiat

13
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fas. Ego sum publicus nuntius populi Romani; iuste pieque legatus venio,
verbisque meis fides sit. Si ego iniuste impieque illos homines illasque res
dedier mihi exposco, tum patriae compotem me nunquam siris esse.”?? —
“Hear me, Jupiter, hear me, borders! Let them hear the divine law. | am the
public messenger of the people of Rome; | come righteously and devoutly
as a messenger, and let my words receive faith. If | unjustly and ungodly
demand the extradition of those people and those things, | ask that | nev-
er be allowed to be with others in my homeland.” The same words would
be spoken by pater patratus when crossing the border, when meeting the
man of the nation to which the words of clarigatio were addressed, as well
as for the third time when he would enter the forum. Upon arrival at the
forum, a process of negotiations began between the representatives of the
foreign nation and the Roman delegation led by the pater patratus, during
which the pater patratus presented the content and scope of the compen-
sation requested. The nature of the remedy (compensation) depended on
the nature and type of damage caused to Rome. In the case of unprovoked
raids and looting (as in the case of the Latin invasion), the pater patratus
would demand the return of the looted belongings and of any potential
prisoners, and in the event of a breach of a previous treaty, the extradition
of the person responsible for the breach of treaty was required as well. Re-
rum repetitio (Titus Livius refers to the right to claim compensation as res
repetere) represents a significant extension of the powers of the fetiales in
Rome’s foreign policy.

3.5. Deadline for compliance with rerum repetitio

Sources differ considerably on the duration of time for complying with the
rerum repetitio. There is a contradiction in Titus Livius himself, who, in the
excerpt Liv. |, 32 states a solemn period of 33 days, but in the section Liv.
I, 22 states a period of 30 days. Dionysius of Halicarnassus?®, in an excerpt
describing an event from the reign of Tullus Hostilius, (shortly before the
fight between the Horatians and Curiatians — see subchapter 2.1.1) states
that the envoys imposed a period of ten days, then returned and extended
the period by ten days at the request of that municipality, up to a maxi-

12 Liv.l.32.6.

13 Dio. Hal. ll, 72 — The Roman Antiquities of Dionysius of Halicarnassus, Vol. I, Loeb Clas-
sical Library edition, 1937. https://penelope.uchicago.edu/Thayer/E/Roman/Texts/
Dionysius_of_Halicarnassus/2C*.html (22.08.2021).

14
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mum of 30 days. As mentioned above, the right to claim compensation was
entrusted to the fetiales by law only during the reign of Ancus Marcius, so
the shorter period of 30 days mentioned in the excerpt of Livius I, 22 and
Dionysius applied during the reign of Tullus Hostilius may not apply to the
fetiales at all, as they did not have the right to demand compensation yet.
Ancus Marcius was the king who wanted to establish religious ceremonies
for declaring war, and so by applying the law of the Aequi tribe, the period
could have been extended from 30 days to 33 days and this authority en-
trusted to the fetiales. On the issue of the length of the period, John Rich*
cites the well-known doctrine that the 30-day period is derived from legis
actiones, which also provided for a period of 30 days between the in jure
and apud iudicem phases, or a debtor’s obligation to comply within 30 days
from the judgment and its implementation through manus iniectio.

3.6. Rerum repetitio as an institute of conflict prevention

The rerum repetitio institution must be seen in particular as a system of
prevention of unnecessary wars, in which a large part of the Roman army
would be involved. John Rich®> presents an interesting view, according to
which the institution of rerum repetitio as a ceremony of the fetiales lead-
ing to the recovery of compensation (remedy) developed as a preventive
necessity. The origins of the conflicts between Rome and its neighbours
were usually not community-wide in royal times and rather concerned in-
dividual attacks and reprisals. Individual conflicts of certain groups caused
whole tribes (nations) to be involved in the war conflict and, as a result,
exhausted their militaries. The negatives associated with frequent commu-
nity-wide conflicts resulting from breaches of agreements by individuals
inevitably resulted in the formation of a process that would prevent said
negatives. Individual violence could thus be controlled through the institu-
tion of rerum repetitio carried out by fetiales, who demanded the extradi-
tion of looted things and the extradition of perpetrators, thus preventing
a protracted society-wide conflict. A tribe (nation) that was not willing to
accept the obligation of compensation and the so-called noxal responsibili-
ty of individual culprits subsequently had to accept collective responsibility

14 RICH, John: The Fetiales and Roman International Relations. In: RICHARDSON, H. James
— SANTANGELO, Federico (eds.): Priests and State in the Roman World (Potsdamer Alter-
tumswissenschaftliche Beitrage, Band 33). Stuttgart, Franz Steiner Verlag, 2011, 214-217.

15 Ibid. 216.
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in the form of a declaration of war. The fetial ritual of rerum repetitio thus
served as a preventative institution to ward off a war and, in the event of its
non-acceptance, created space for leading a so-called just war.

3.7. Declaratory effects of testatio deorum

In the previous subchapters, we dealt with the authority and activities of fe-
tiales through the institution of rerum repetitio, which prevented/was sup-
posed to prevent community war conflicts (mostly) in the case of individu-
al breaches of the peaceful status quo. If the preventive potential of rerum
repetitio remained unused by the petitioned tribe and no things or persons
responsible for the violation of the status quo were handed over even after
the expiry of the period analysed in subchapter 2.1.4 (30 and 33 days, respec-
tively), the fetiales were entrusted with the authority to conduct a testatio
deorum (testatio or also denuntiatio). Titus Livius in Liv. |, 32. 9-10 describes
the solemn declaration addressed to the responsible tribe (nation) as follows:
LAudi, luppiter, et tu, lane Quirine, dique omnes caelestes, uosque terrestres
uosque inferni, audite; ego uos testor populum illum [...] iniustum esse neque
ius persoluere; sed de istis rebus in patria maiores natu consulemus, quo pac-
to ius nostrum adipiscamur.”*® — “Hear me, Jupiter, and you, Janus Quirinus,
as well as all you gods of heaven, earth and hell, hear me! | call upon you
to witness that this nation [...] is unjust and does not respect the law; but
that we will consult with the elders of our country in these affairs on order
to determine how to assert our right.” This statement of the fetial (pater pa-
tratus) in front of the tribe (nation) violating the law from the point of view
of Rome (as arranged by a prior treaty or caused by refusing rerum repetitio)
was declaratory in nature, as it was subject to verification by elders (sena-
tors), the people’s assembly and another ceremonial act.

3.8. The king’s initiative process and the verification by Senate

After the solemn declarative testatio deorum, the pater patratus would re-
turn to Rome with his entourage and report to the king and the Senate
on the Latins’ refusal to comply with the rerum repetitio. Titus Livius de-
scribes'’ the process of approving war directly in Rome and the division

16 Liv. 1. 32.9-10.
17 Liv.1.32.11-13.
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of powers between the king and the Senate (senators). According to an
excerpt from Livy, the initiative to open negotiations and the subsequent
vote to declare war was at the disposal of the king, who would ask the
senators: “Quarum rerum litium causarum condixit pater patratus populi
Romani Quiritium patri patrato Priscorum Latinorum hominibusque Priscis
Latinis, quas res nec dederunt nec solverunt nec fecerunt, quas res dari fi-
eri solvi oportuit, dic” inquit ei quem primum sententiam rogabat, “quid
censes?”® — Let us act (negotiate) with regard to those things, disputes and
legal disputes on which the pater patratus — the father of the Roman Quirit
people — made a statement before the authorized father of the Old Latins
and the whole Old Latin people, and which things, disputes, legal disputes
they did not give, pay or do what was to be given, done, and paid for: tell
me (he tells the person whom he first asked for an opinion) what do you
judge?” The first who the king posed the question to, gave the following
answer, according to Livy: “puro pioque duello quaerendas censeo itaque
consentio consciscoque.””® — “| judge it necessary to demand a clear and
just war, and so | decide and give my consent.” The same question was then
addressed to other senators. The approval of the war by the Senate had to
be decided by an absolute majority of senators. In excerpt IV. 30. 15. Livy
himself raises the question of whether it was possible for the Senate to
declare war without the prior consent of the People’s Assembly (circa 427
BCE). However, according to Rich?, in the early archaic period (during the
reign of Ancus Marcius), the People’s Assembly did not have the power to
vote on the declaration of war, and in Mommsen’s view,?! the Senate’s au-
thority was derived from the prior voting of the People’s Assembly — prior
to dispatching the fetiales to the Latins.

3.9. Indicto belli — The declaration of war ceremony and its constitutive ef-
fects — The spear ritual

In the previous subchapters, we have stated that King Ancus Marcius, fol-
lowing the example of his grandfather Numa, established war declaration
rituals. One of the most famous ones (attributed to Ancus Marcius) is the
spear ritual, which Livy describes in Excerpt |. 32. 13—14. The pater patra-

18 Liv.1.32.11.

19 Liv.1.32.12.

20 RICH op. cit. 204.

21 MOMMSEN, Theodor: Rémische forschungen. Berlin, Weidmann, 1864, 245-247.
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tus returned to the border common with the Latins, carrying a spear with
an steel or fire-hardened tip, dipped in blood, and in front of at least three
Roman adult men witnesses he uttered a formula for declaring war: ,,quod
populi Priscorum Latinorum hominesque Prisci Latini adversus populum Ro-
manum Quiritium fecerunt, deliquerunt, quod populus Romanus Quiritium
bellum cum Priscis Latinis iussit esse senatusque populi Romani Quiritium
censuit, consensit, conscivit, ut bellum cum Priscis Latinis fieret, ob eam
rem ego populusque Romanus populis Priscorum Latinorum hominibusque
Priscis Latinis bellum indico facioque.””? “As the Old Latin nation and all
people of the Old Latin nation have transgressed against the Roman Quirit
people, and since the Roman Quirit people proclaimed a war with the Old
Latins and since the Senate of the Roman people decided so, agreed so and
acceded to the resolution to go to war with the Old Latins, so do | and the
people of Rome proclaim to the nation of the Old Latins and to all the peo-
ple of the Old Latins that we declare war against them and hereby start it.”
The constitutive act of starting a war came when the spear was hurled into
hostile territory, which meant the declaration and start of a war, a custom
that Livy said had been upheld by future generations as well.

4. Conclusion

Although the present study confirmed the hypothesis that there is no direct
evidence to support the argument that Roman and modern international
law form one continuous whole, it is necessary to interpret the archaic (an-
cient Roman) jus fetiale in a broader context. The establishment of sophis-
ticated rules of Roman diplomatic techniques (as represented by fetiales)
in relation to extraterritorial ethnicities is proof of a precisely developed
legal art (in the field of international law as well). The pater patratus (as
a representative of the fetiales), sent on behalf of the nation, bound the
whole nation by his solemn act, which in the case of concluding treaties
can be considered a manifestation of community responsibility carrying the
danger of a curse (exsecratio) and the future possibility of declaring (al-
ready) just war. On the other hand, the use of a threat through clarigatio
and the requirement of rerum repetitio can be considered as the initial use
of coercive or compellence diplomacy, where a foreign entity is faced with a
choice that is advantageous only to the party making the request. Through

22 Liv. 1. 32.13-14.
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the fetiales, the Romans put a foreign nation in a situation where it could
choose (only) between providing the required compensation (beneficial to
the Romans) or a war that the Romans would not have waged if it could
not be successful. At the same time, however, the rerum repetitio served as
a preventive institution for avoiding unnecessary wars started because of
wrong individual actions. The fetiales and their ceremonies involved in ius
fetiale played an important role in the international relations of the Romans
and contributed to the emergence of the international legal concept of the
so-called just war (bellum iustum piumque).
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Abstract

The state of legal dualism in the field of criminal law had adverse effects
on the state and its population after the establishment of the Czechoslovak
Republic in 1918. The adoption of Austrian and Hungarian legislation was
to be of a transitional nature only. The main objective of the ongoing pro-
cesses was the unification of criminal law, which was to reflect the unitary
character of the Czechoslovak Republic. The process of unification was to
result, first of all, in the adoption of new criminal codes. The present paper
analyses the issue of crimes against the Republic in the draft of criminal
codes of 1926 and 1937. Crimes against the Republic were included in both
drafts in their first title of the special part. The author also analyses the
Protection of the Republic Act of 1923. The existing regulation of the Act
in question was the precursor of the proposed legislation regarding crimes
against the Republic in both drafts of the criminal laws.
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1. Introduction

After the establishment of the Czechoslovak Republic, on 28 October 1918,
A. Rasin prepared the Act on the Establishment of an Independent Czecho-
slovak State, which was published under No. 11/1918 Collection of Laws
and Regulations. This so-called reception norm stipulated in its Article 2
that “all existing provincial and imperial laws and regulations shall remain

1 This work was supported by the Slovak Research and Development Agency under the
Contract No. APVV-19-0419.
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temporarily in force”. The provisions of the reception norm meant for the
newly established Republic a state of legal dualism or even trialism in the
early days. Thus, after the establishment of the Republic there was Austrian
legislation in force in Bohemia, Moravia and Silesia, particularly in relation
to substantive criminal law this was Criminal Code No. 117/1852 of Imperial
Code on crimes, misdemeanours and delicts and Military Criminal Code No.
19/1855 of Imperial Code. In the territory of Slovakia and Subcarpathian
Ruthenia, the Hungarian regulations, especially Act Art. V/1878 — Criminal
Code on crimes and misdemeanours and Act Art. XL/1879 — Act on Delicts?
were reciprocated and applied.

The Austrian Criminal Code of 1852 was based on an earlier legislation
of the Austrian Criminal Code on Crimes and Serious Police Crimes of 1803.2
Later attempts to recodify the Austrian Criminal Code were unsuccessful,
and the various outlines of the criminal laws were not adopted.* The 1852

2 The replacement of the terminology used in the Czechoslovak Republic occurred on
the basis of Act No. 449/1919 Collection of Laws and Regulations on the statutory
protection of the Czechoslovak Republic of 23 July 1919. According to Section 1 of this
Act, the terms “Austrian”, “Hungarian” and “Austro-Hungarian” were replaced in all laws
and regulations by the terms/forms of the words “Czechoslovak” and “Czechoslovak
Republic”. The provision in question applied similarly to the terms “imperial”, “royal”,
“imperial royal” and “imperial and royal”.

3 Inthis context, see for example: KALLAB, Jaroslav: Reforma trestniho zdkona (Reform of
the Criminal Code). Lidové noviny, 1920, 28(367), 1. (July 27, 1920) — where the author
states in connection with the Austrian Criminal Code of 1852 that “this Code, however,
the legacy of the Bach era, was only a new edition of the Criminal Code of 1803. Provided
we read it more closely, we see before us the whole social and political structure from
the time of the Holy Alliance: not only the monarch but also his whole family float with
a gloriole of »legitimacy« over the nations of humble vassals, in the law there still lies
from the time of the Great French Revolution in all parts the fear of any movement which
would manifest dissatisfaction with the state given by God and his advocates [...].”, JOKLIK,
Frantisek: Katechismus rakouského prdva trestniho (hmotného)( Catechism of Austrian
Criminal Law (substantial). Praha, Nakladatelstvi HEJDA a TUCEK, 1904, 12. — where the
author states in connection with the Austrian criminal law that “however, this Code in
the promulgation patent itself is only called a »new edition« of the Criminal Code of
3 October 1803. Thus, the present Criminal Code is actually more than 100 years old”,
or MIFICKA, August: Trestni prdvo hmotné (Cast obecnd i zvidstni) (Substantive criminal
law (general and special part). Prague, Ndkladem spolku ¢eskoslovenskych pravnika
“VSEHRD”, 1934, 8. — where the author states that “this Code, valid until now, is thus
only a revision of the Code of 1803.”

4 The preliminary outline of the Austrian Criminal Code of 1909 was dealt with in more
detail in his work, for example, by prof. Kallab. See: KALLAB, Jaroslav: Trestni systém osnovy
trestniho zékonniku [Penal system of the Criminal Code outline] [Special Imprint of the

22



CRIMES AGAINST THE REPUBLIC IN THE DRAFT OF CRIMINAL CODE OF 1926 ...

Criminal Code thus became the basis for the regulation of substantive crim-
inal law in Bohemia, Moravia and Silesia throughout the existence of the
interwar Czechoslovak Republic. The Hungarian Criminal Code of 1878 was
sanctioned on 27 May 1878 and promulgated in both national chambers
on 29 May 1878°. The Hungarian Criminal Code, authored by the professor
of criminal law Karoly Csemegi, was considered to be more modern than
the Austrian Criminal Code in many provisions. This comparison was based,
firstly, on the fact that the law was adopted some 25 years later than the
Austrian law. However, the main reason was the actual, in many ways more
liberal provisions of the Hungarian Criminal Law and Criminal Code. The
Hungarian criminal law was in several aspects more lenient than the Aus-
trian one, reflecting already several more humane aspects of punishment,
taking into consideration the offender’s personality, or the methods of im-
posing and executing punishments.

The state of legal dualism in the field of criminal law after the estab-
lishment of the Czechoslovak Republic in 1918 had adverse effects on the
state and its population. It was perceived negatively by both professional
and lay circles.® In fact, since the establishment of the new state, efforts
have been under way to overcome legal dualism. The main aim of the on-
going processes was to unify criminal law. The unification was carried out
by adopting new, partial criminal laws, which already had a unifying char-
acter and were valid for the entire territory of the state. However, these

“Pravnik”, 1910, 49(3-5)], Prague, Knihtiskarna Dr. Ed. Grégra a syna, 1910. In relation
to attempts to recodify the Austrian Criminal Code, see also: VLEEK, Eduard: History
Dé&jiny trestniho prdva v Ceskych zemich a v Ceskoslovensku [History of Criminal Law in
the Czech Lands and Czechoslovakia]. Brno, Masaryk University, 2006, 35., JABLONICKY,
Tomas: Pokus o reformu Ceskoslovenského trestniho prdva — osnova trestniho zdkona
z let 1921-1926 [An Attempt to Reform Czechoslovak Criminal Law — the Draft Criminal
Code of 1921-1926] (Pravnéhistorické studie, Vol. 43). Prague, Karolinum, 2013, 84., or
CHALUPNY, Emanuel: Reforma trestniho prdva s hlediska sociologického (Zvldstni otisk
ze Sociologicé revue) [Criminal law reform from a sociological point of view (Special
reprint from the Sociological Review)], at own cost, Brno, Typia Book Printing House
in Brno, 1932.

5 See eg: LACLAVIKOVA, Miriam—Svecova, Adriana: Pramene prdva na Uzemi Slovenska Il
[Sources of Law on the Territory of Slovakia 1] (1790-1918). Trnava, Typi Universitatis
Tyrnaviensis, 2012, 531.

6 On some aspects of the takeover of state power, see e.g. PANDY, David: PolepSovacia
vychova na Uzemi dnesného Slovenska od pociatku 20. storocia do druhej svetovej vojny
(Corrective upbringing on the territory of today’s Slovakia from the beginning of the
20th century to the Second World). Studia luridica Cassoviensia, 2021/9, 56-69.
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processes were not dominant. The process of legal unification in the field
of substantive criminal law was to result, first of all, in the adoption of a
new criminal code — a new, joint criminal law. In the present paper, we will
focus on the analysis of the efforts to unify substantive criminal law in the
interwar Czechoslovak Republic — with reference to the systematic inclusion
of crimes against the Republic in these proposals, as well as their anchoring
in the adopted and effective criminal law norms.

2. Preliminary Outlines of the Criminal Code on Crimes and Misdemean-
ours and Act on Delicts of 1926

Work towards overcoming dualism in criminal law began in 1920. As early
as 1921, the Outline of the General Part of the Criminal Code was drafted.
The submitted outline of the general part of the Criminal Code on Crimes
and Misdemeanors consisted of 132 paragraphes, its publication included an
explanatory report and the general part of the Act on Delicts, which con-
sisted of 17 paragraphs. However, this outline — as its name implies — did
not yet have a specific part. It did not deal with the individual constituent
elements of crimes. After work on the general part of the Criminal Code
was completed in 1921, work began on the special part. Work on the spe-
cial part was provisionally completed and revisions to the general part were
commenced at a meeting of the Commission in July 1924.

The meetings of the Commission for the Reform of the Criminal Code
came to an end in June 1925. The justification of the draft and the final
works were drawn up during the summer of the same year. In 1926, the so-
called professorial outline of the Criminal Code was published under the ti-
tle Preliminary outlines of the Criminal Code on Crimes and Misdemeanors.
This outline was submitted by the Ministry of Justice and was based on the
outline drawn up in 1921. Detailed reasonings were attached to both parts
of the draft laws (on Crimes and Misdemeanours as well as on the Act on
Delicts). In the introduction to the publication of this outline, the Ministry
of Justice distanced itself in some way from the proposal put forward. It
stated that it was primarily the work of the authors themselves’. Although
the Ministry made its officials available to them and paid the necessary

7 It was mainly about prof. Mifi¢ka, who led the preparatory work, prof. Kallab and prof.
Milota.
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costs, it otherwise had no influence on the content of the outline.® As stat-
ed by prof. Milota, “this caution with which the Ministry refused to take re-
sponsibility for the outline is understandable from a political point of view,
especially because of the ideological contradictions that prevail in today’s
society, which can also be seen in the political stratification of the National
Assembly.”® The summary was also published in German and French.® The
present editions in foreign languages were carried out with the intention
that the draft could also be subjected to foreign expert criticism. As the
Ministry for the Unification of Laws and the Organization of Administration
stated in its opinion on the submitted outline, “The outline of the Criminal
Code on Crimes and Misdemeanors and Act on Delicts are essentially based
on completely new ideas that have dominated the science of criminal law in
recent decades.”*! The Criminal Code on Crimes and Misdemeanors of 1926
had 342 sections and was divided into general and special part. The general
part had 135 sections and was divided into four titles, two of which were
subdivided into further sections in view of the internal structure of the pro-
posed Code. The special part of the Criminal Code (§136-§342) consisted
of a total of 15 titles. Reports for the special part were divided among the
members of the Commission. The report on crimes against the Republic
was prepared by prof. Milota. Crimes against the Republic were in the draft
Criminal Code of 1926 dealt with in a special part, Title V (§136—§150).
The special part of the Criminal code was composed in such a way that the
crimes in question constituted its first part — they were included in its first
title. The outline of the Criminal Code regulated the following crimes: Con-

8 Preliminary Outlines of the Criminal Law on Crimes and Offences and the Offence Act,
I. Outlines, published by the Commission for the Reform of the Czechoslovak Criminal
Law, Prague, at the expense of the Ministry of Justice, Prague, 1926, 5. The distancing of
the Ministry of Justice from the ongoing work was also expressed in a letter addressed
to the Ministry for the Unification of Legislation and the Organization of Administration
dated 29. 50057/24), in which the Ministry pointed to the fact that, apart from providing
support staff and procuring correspondence, it did not have any direct influence on the
Commission or interfere in any way with its work — National Archives Prague, Ministry
of Unification Fund, carton 119.

9  MILOTA, Albert: Reforma trestniho zakon v Ceskoslovensku [Reform of the Criminal Law
in Czechoslovakia]. Bratislava, Pravnickd jednota na Slovensku a Podkarpatskej Rusi,
1934, 9.

10 The French translation of the outline was published by the Czechoslovak Society for
Criminal Law, the German translation was published by the Ministry of Justice.

11 National Archives Prague, Fund of the Presidency of the Ministerial Council, carton 1772
(no. 1845/1927/5).
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spiracy against the Republic (§136), Preparation of Conspiracy against the
Republic (§137), Endangering the Security of the Republic (§138), Treason
(§139), Disclosure of State Secrets (§140), Association hostile to the State
(§141), Defamation of the Republic (§142), Endangering Neutrality (§143),
Conspiracy against a Foreign State (§144), Defamation of a Foreign State
(§145). The given part of the Special Part of the Criminal Code has been
supplemented, in addition to the regulation of the constitual elements of
crimes, by provisions relating to the imposition of sentences. These were:
loss of honourable civil rights (§146), denunciation (§147), confiscation of
property (§148), effective contrition (§149) and limitation (§150). The ex-
planatory report of the draft Criminal Code on Crimes against the Republic
reflected the “delicacy” of its treatment. According to the authors of the ex-
planatory report, “the law must furthermore be as definite and unambigu-
ous as possible, so that every citizen knows how far they can go in a political
struggle without fear of coming into conflict with the Criminal Code.”*? The
various opinions required in the explanatory report were put into practice
from 1923 onwards. That year saw the adoption of Act No. 50/1923 Coll. for
the Protection of the Republic. The relevant parts of the Act on the Protec-
tion of the Republic in question were thus, in principle, incorporated into
this title of the special part of the Criminal Code. The various amendments
to the present draft thus arose mostly from the need to change the system-
atic arrangement or from certain special considerations which guided the
draft.?®

The draft Criminal Code of 1926 was not adopted. The preliminary out-
lines of the Criminal Code on Crimes and Misdemeanors and Act on Delicts
did not become law. The processes that took place after its passage —which
were intended to gather comments, suggestions, and insights that would
subsequently be incorporated into the draft law — were not completed.**

12 Preliminary outlines of the Criminal Code on crimes and misdemeanours and the Act
of Delicts, Il. Reasoning of the outlines, published by the Commission for the Reform of
the Czechoslovak Criminal Law, at the expense of the Ministry of Justice, Prague, 1926,
82.

13 Ibid., 82.

14 By Decree of 26 March 1926 (No. 13344/26, case: Preliminary outlines of the Criminal
Code), the Ministry of Justice sent two copies of the outlines of the Criminal Code to
all ministries. At the same time, ministries were requested to send their comments to
the Ministry of Justice by the end of the calendar year. In relation to this Decree, the
National Archives of Prague, the Ministry of Justice Fund, in box 575 contain comments
on the draft of Criminal Code, for example from the Ministry of Foreign Affairs, the
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As one of the authors of the draft, Professor Kallab, said: “I do not know
the opinions of politicians, but from practitioners we hear mostly sceptical
opinions.”* Also with regard to other ongoing processes of unification of
substantive criminal law, prof. Kallab stated in 1929 that “if the Ministry,
without awaiting the further fate of the Criminal Code, now proceeds to
reform criminal procedure and juvenile criminal law, it is obvious that it
does not envisage that the Criminal Code can be enacted any time soon.”®

3. Act on the Protection of the Republic

The Act on the Protection of the Republic (Act No. 50/1923 Collection of
Laws and Regulations, dated 19 March 1923) was adopted as a reaction
to the assassination of the Czechoslovak Minister of Finance, A. Rasin. The
law was aimed against extremism and also introduced new constituent el-

Ministry of Public Works, the ChelCicky Peace Society, the Ministry of National Defense,
and the Presidium of the Supreme Regional Court in Prague, Judicial Board in KoSice,
Ministry of Public Health and Physical Education, Supreme Audit Office, Ministry of Na-
tional Defense, Institute for Forensic Medicine, Charles University in Prague, Supreme
Military Court in Prague, Ministry of Education and National Education, Presidium of the
Supreme Court in Brno, Ministry of Railways , Ministry of Trade, Presidium of the Judicial
Board in Bratislava, Directorate of Prisons of the Provincial Criminal Court in Prague,
Moravian Medical Chamber, Notary Chamber in Brno, Advisory Board for Economic
Affairs, State Trade Council, Medical Faculty of Masaryk University in Brno, Presidium of
the Police Director KoSice, the Provincial Administrative Committee, the Association of
Czechoslovak Savings Banks or the Association of Voluntary Czechoslovak Fire Brigades
(some comments on the draft Criminal Code can also be found in duplicate in the fund
of the Ministry of Unification — note. author). At the same time, the Ministry of Justice
compiled a list of all comments received. Part of such lists (of which there were eight in
the first phase in total) was also a reference to articles published in professional journals
and in the daily press. These lists were (together with the description of the reports)
delivered to the individual members of the commission. The eighth elaborated list (No.
22310/29), which was sent out at the beginning of June 1929, thus contained in Part A
(written opinions) a reference to a total of 50 works. In Part B (articles in professional
journals) there was a reference to 129 such works. In part C (articles in the daily press)
there was a reference to 53 articles - the National Archives of Prague, the Ministry of
Justice Fund, cardboard 575. Another list of comments and articles (No. IX.) Was sub-
sequently processed and sent out on June 15, 1932 (No. 28510/32) National Archives
Prague, Fund Ministry of Justice, cardboard 2092.

15 KALLAB, Jaroslav: Prekazky reformy trestniho prava [Obstacles to criminal law reform].
Lidové noviny, 1929, 37(527), 1.

16 Ibid, 1.
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ements of crimes. It regulated crimes against the Republic uniformly for
its entire state territory. The law thus “filled a gap in the legislation, which
had so far lacked provisions on the protection of the Czechoslovak state
and its constitutional representatives.”!” According to Professor Milota — in
his preface to the second edition of the commentary on the said law — the
government’s outline of the law already emphasized in its brief commen-
tary that the law was intended to eliminate obsolete regulations, built on
the needs and constitution of the old state, which were not in line with
the needs and constitutional set-up of the new state because they did not
correspond to its democratic establishment.'® According to several authors,
there was a lack of clear understanding of this law and it evoke several con-
troversial reactions.’ Many of the controversial reactions stemmed from
the need to properly balance the often partially conflicting interests —at the
centre of which stood and operated this law. Thus, according to the explan-
atory report of the Constitutional Law Committee of the Chamber of Depu-
ties of the National Assembly, “the regulation of criminal repression against
attacks on the state, intended to change the state system, has always been
one of the most delicate tasks of the Criminal Code. The Criminal Code of
a nation which has adopted the principle of democracy as the main watch-
word of its constitution must adopt a position which is in some measure im-
partial. It must provide effective protection for the state establishment for
which the majority of the nation stands, but it must not go so far as to make
a just political struggle more difficult. From this consideration a twofold
requirement for the criminal protection of our Republic becomes apparent.
In the first place, repression must be effective and consistent; attacks on
the security of the state must be repelled with strength and firmness. The
dangerousness of individual attacks must be carefully considered, the less
dangerous types must be separated from the more dangerous ones, and
the state must not be afraid to apply even the most severe punishments

17 MaALy, Karel et al.: Déjiny ceského a ceskoslovenského prdva do roku 1945 [History of
Czech and Czechoslovak Law until 1945]. Praha, Leges, 2010, 338.

18 MILOTA, Albert: Zdkon na ochranu republiky [Act on the Protection of the Republic].
Kroméfiz, J. Gusek, 1930, 4.

19 For more details see e.g.: FENYK, Jaroslav—CisAFfOVA, Dagmar: Medzivdlecné trestni prdvo
a véda trestniho prdva v Ceskoslovensku [Interwar War Law and the Science of Criminal
Law in Czechoslovakia]. In: Ceskoslovenské pravo a pravni véda v mezivale¢ném obdobi
1918-1938 a jejich misto ve stfedni Evropé [Czechoslovak Law and Legal Science in the
Interwar Period (1918-1938) and Their Place in Central Europe] (Volume 2). Prague,
University Charles University in Prague—Karolinum Publishing House, 2010, 832.
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to these dangerous types of attacks. On the other hand, however, punitive
repression must not be prioritized. Only those activities that pose a real
danger to the State shall be prosecuted and punished.”?°

The Act on the Protection of the Republic was internally divided into four
titles. These were as follows: I. Conspiracy against the Republic, Il. Defama-
tion of the Republic and Attacks on Constitutional Officials, Ill. Threats to
the peace of the Republic and its military security, and IV. Final Provisions.
The first title (Conspiracy against the Republic) contained the regulation of
3 constituent subject matter elements, namely: Conspiracy, Preparation of
Conspiracy and Endangering the Security of the Republic. The second ti-
tle of the Code (Defamation to the Republic and Attacks on Constitutional
Officials) regulated: Treason, Disclosure of State Secrets, Military Treason,
Sentences for Certain Attacks on the Life of Constitutional Officers, Bodily
Harm to Constitutional Officers, Conspiracy to Attack Constitutional Offi-
cers, Violence against Constitutional Officers or Personation of their Power,
Insult to the President of the Republic and Failure to Report or Notify Crim-
inal Enterprises. Title Three (Threatening the Peace of the Republic and its
Military Security) regulated: Unlawful Arming, Disturbance of the General
Peace, Incitement to Failure to Perform Lawful Duties or to Commit Crim-
inal Acts, Approval of Criminal Acts, Association Hostile to the State, Dis-
semination of False News, Return of Members of the Former Ruling Family,
or Encouragement of Such Return, Gross indecency, Aiding and Abetting or
Supporting Military Crimes, Unlawful Recruitment of Troops, Unlawful In-
telligence, Endangering the Defence of the Republic, Endangering the Pub-
lic Administration by a Public Authority, Failure to Remove or Creation of
Unlawful Monuments. Title Four (Final Provisions) regulated the provisions
relating to the imposition of punishments, namely: Effective Contrition, Im-
position of Sentence, Monetary Punishment and Confiscation of Property,
Substitute Punishment out of Imprisonment, Seizure and Forfeiture, Loss of
Honorary Civil Rights, Denunciation, and Suspension of the Periodical Press.
The Republic Protection Act has been amended several times. These were,
for example, Act No. 124/1933 Coll., Act No. 140/1934 Coll., Government
Decree No. 20/1939 Coll., etc. Individual provisions of this Act were applied
extensively in the jurisprudence of the courts during the inter-war Czecho-
slovak Republic.

20 Lepsik, Josef: Zakon na ochranu repbuliky s divodovou zprdvou [Act on the Protection
of the Republic with an Explanatory Report]. Prague, Fr. Borovy, 1923, 7.
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4. The Outline of the 1937 Criminal Code

Efforts to reform substantive criminal law in the interwar Republic of the
1920s, aiming at the adoption of a unified Criminal Code, were not successful.
As the years passed, the question of unification became more and more ur-
gent, resonating in both professional circlesand the general public. It was not
until the mid-1930s — when a revised draft of the Criminal Code was drawn
up — that more significant action was taken in this direction. It was primarily
a (partial) reworking of the Preliminary Outline of 1926. The Government of
the Czechoslovak Republic, at its meeting on 28 May 1935, decided to start
immediate (re)working on the unification of the Criminal Code and the Code
of Criminal Procedure. The unification efforts, which were under the auspices
of the Ministry of Justice, this time (in contrast to the proposals of 1921 and
1926) — at the stage of drafting — took place without the direct participation
of representatives of the academic community, whose activity had been cru-
cial in the preceding years.? The first stage of the unification processes was
the drafting of the elaboration concerning the codification of criminal law.
By Ministry of Justice Decree No 45230/35-16 of 3 September 1935, the first
parts of the reports were sent for consideration.?? According to the record
of the Ministry of Justice, this was a selection of basic, fundamental issues
which were seen as the basis for all further work.

At this “written” stage of preparation, the Ministry of Justice requested
the institutions to send their proposals/comments by means of written opin-
ions. The fact that the Ministry of Justice initially set a really short deadline of
six weeks for sending comments on the initial drafts is perhaps an indication
of the intention to make the work go faster this time. The need to act quick-
ly was therefore recognised by the Ministry of Justice. This fact was stated,
for example, in one of the opinions/comments on the submitted reports, ac-
cording to which “[...] the Ministry of Justice places the greatest emphasis on
speeding up the preparation of the new codification of criminal law, which
is why the deadlines for submittingthe reporters’ comments were set quite
short. Consequently, it is not possible to see an exhaustive assessment in the
attached statements on the general part of the outline [...]."*

21 In this context, in the professional file, in contrast to the common concept of the so-
called “Professor’s Outline” (for the draft of Criminal Code of 1926), the term so-called
“Official’s Outline” is also used for the draft of Criminal Code of 1937.

22 National Archives Prague, Fund Ministry of Justice, cardboard 2070.

23 General introduction of the comments on the general part of the outline of the Crimi-
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In contrast to the unification work carried out in the 1920s, these pro-
cesses were not received with such interest by in professional circles. Con-
siderably less was written about the process of the unification of criminal
law in professional periodicals, compared to the previous period.?*

During the final work on the drafting of the Criminal Code, the Ministry
of Justice sent under No. 66667/36, the text of the special part of the draft
Criminal Code and, under No. 67672/36, the recitals of the last 4 chapters
that had not been discussed yet to the Ministry of National Defence, the
Ministry of Unification, the Presidium of the Supreme Court and the Office
of the Attorney General.The agenda for the next and final meeting was to
be the discussion of the 4 chapters in question and the revision of the en-
tire general and specific parts of the Code. The Ministry of Justice planned
to convene the final meeting in January 1937. The final meeting on the
Draft Criminal Code were held at the Ministry of Justice on 15-24 February
1937.%»

Under the title “Outline of the Law Enacting the Criminal Code”, the
draft was issued to the press in April 1937.%° The draft was submitted for
inter-ministerial comments and circulated to selected experts and profes-
sional organizations, corporations and institutions falling within the sphere
of interest of the Ministry of Justice. The 1937 draft of the Criminal law
consisted of a general and a specific part and comprised a total of 426 sec-
tions. In the process of unification of the criminal law, the administration of
justice originally intended to issue the Code of Criminal Procedure first. The

nal Code, looking in particular at the Decree of the Ministry of Justice of 3 September
1935, no. 45230 / 35-16 (ad Pres. 1617/35), National Archives Prague, Fund Ministry
of Justice, cardboard 2070, 1.

24 In this connection, see, for example: STEINER, Robert: Osnova trestniho zakona z roku
1937 ve svétle normativniho pojeti viny [Outline of the Criminal Code of 1937 in the light
of the normative concept of guilt]. Casopis pro prdvni a stdtni védu, 1938, 21(3), 220-
242.; KEPERT, Josef: Nova osnova trestniho zakona [New Outline of the Criminal Code].
VSEHRD, 1937, 18(9-10), 386-389. or MIFIEKA, August: Pokus nesplsobily a formy viny
v osnové trestniho zakona z r. 1937 [Ineligible attempt and forms of guilt in the outline
of the Criminal Code of 1937]. Prdvnik, 1937, 76(7), 289-407.

25 In this phase of the preparation of the Criminal Code, a total of 4 meetings were held,
on 17-20 February 1936, 18-26 May 1936, 12-17 October 1936 and 15-24 February
1937. on the final meetings held on the premises of the Ministry of Justice on 15-24
February 1937 is in the fund of the Unification Ministry — National Archives of Prague,
Fund of the Ministry of Unification, cardboard 163 (No. 512/37).

26 The outline was sent to the comment procedure by a letter from the Ministry of Justice
dated April 9, 1937, under no. 20.731-37.
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unification of criminal procedural law was to be implemented earlier.?’ In
the course of the preparatory work, it was gradually considered necessary
to issue the Criminal Code together with the Criminal Procedure Code. ,The
more modest objectives set by the Judicial Administration in the field of
substantive criminal law reform will in fact make it possible for the Criminal
Code to be unified at the same time as the new Criminal Procedure Code,
i.e. the formal, procedural criminal law.“?® According to the authors of the
proposal in question, ,,if they were not to enter into force at the same time,
this would result in unforeseen problems in the transitional period and
would make it unusually difficult to regulate the relationship between these
codifications and the subsidiary criminal laws [...].“?*° Thus, it was assumed
that the entire set of codifications of criminal law (it was also contemplated
to issue the Act on the execution of sentences and security measures, the
so-called Criminal Enforcement Code) — together with the common intro-
ductory law — would enter into force at the same time.3° However, the seri-
ous social changes taking place in the Czechoslovak Republic in the autumn
of 1938, which led to the dissolution of the Republic in March 1939, no
longer allowed for the adoption of criminal laws.3!

The draft of Criminal Code of 1937 regulated crimes against the Repub-
lic in its Title XI. Compared to the 1926 outline, there was a conceptual
change in the first title of the special part of the Criminal Code — when
crimes against the Republic, the security of the Republic and its internation-
al relations were jointly included in one title (this is how the name of Title
Xl was also formulated). The outline of the Criminal Code regulated the
following crimes: Conspiracy against the Republic (§115), Preparation of
Conspiracy against the Republic (§116), Endangering the Security of the Re-
public (§117), Return of a Member of the Former Ruling Family and Failure

27 lbid.

28 Explanatory Report Outline of the Act Issuing the Criminal Code. Prague, Ministry of
Justice, 1937, 165.

29 Ibid.

30 For more details, see also: Protokol I. o jedndni o osnové trestniho zdkona (Protocol
I. on Negotiations on the Outline of the Criminal Code), National Archives of Prague,
Ministry of Justice Fund, Cardboard 2072.

31 Inrelation to the unification of the criminal law of the interwar Czechoslovak Republic,
see also: Fico, Miroslav: Zdklady trestnej zodpovednosti v procese unifikdcie trestného
prdva medzivojnovej Ceskoslovenskej republiky [Fundamentals of criminal liability in
the process of unification of the criminal law of the interwar Czechoslovak Republic].
Kosice, SaférikPress, 2020.
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to Announce His Return (§118), Association Hostile to the State (§119),
Sedition against the Republic (§120), Defamation of the Republic (§121),
Insulting the President of the Republic (§122), Treason (§123), Disclosure of
State Secrets (§124), Military Treason (§125 and §126), Espionage (§127),
Endangering the Defence of the Republic (§128), lllicit Intelligence (§129),
Endangering Neutrality (§130), Defamation of a Foreign State (§131).

This title of the Special Part of the Criminal Code was, such as the 1926
draft, supplemented by provisions relating to the imposition of sentenc-
es, in addition to regulating the constituate elements of the crimes. These
were: Confiscation of Property (§132), Special Provisions for the Imposition
of Punishment (§133), and Effective Contrition (§134). As we have already
stated in the present paper, a uniform regulation of crimes against the Re-
public and its security was contained in the Act on the Protection of the Re-
public of 1923. In view of the fact that its regulation met the requirements
of the government officials — the 1937 outline was limited to the transpo-
sition of this regulation. The outline made only such changes as arose from
the necessity of adapting the provisions of the Protection of the Republic to
the general provisions of the outline, and such changes as the necessity and
expediency of which were further justified.?? As the authors of the explana-
tory report pointed out, the relatively minor changes also resulted from the
advantage of the “rich case-law” of the Supreme Court of the Czechoslovak
Republic, which deepened and established the interpretation of the various
conceptual features of such crimes.*

5. Conclusion

In the present paper we have elaborated on the problem of crimes against
the Republic in the draft of Criminal Codes of 1926 and 1937. We have fo-
cused primarily on a brief description of the unification efforts, as well as
the basic regulation of the facts of crimes against the Republic — in terms
of their systematic classification in the drafts examined. Crimes against the
Republic were classified in both proposals in their first title of the special
part of the Criminal Code.

32 Reasoning of the Outline of the Act Issuing the Criminal Code. Prague, Ministry of Justice
of the Czechoslovak Republic, 1937, 282.
33 Ibid.
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We have also focused our attention on the Protection of the Republic Act
of 1923, since its provisions provided the basic starting point of the subject
matter on which the two Criminal Codes outlines under review were based.
The provisions of the Protection of the Republic Act which were to be re-
placed by the provisions of the draft of Criminal Codes were to be repealed.
However, this — also in view of the fact that no joint, unified Criminal Code
was adopted during the interwar period of the Czechoslovak Republic — did
not ultimately happen. Thus, the principal purpose of our work was to pres-
ent for foreign readers the basic framework of the processes of unification
of the criminal law in the interwar Czechoslovak Republic and the role of
crimes against the Republic in this process. We thus see the present paper
as a certain beginning of a series of publications — in which we will subse-
quently focus our attention on the application of individual provisions of
the applicable criminal laws also regulating crimes against the newly estab-
lished state and its territorial integrity.
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Abstract

The presented paper deals with the research of activities directed against
the territorial arrangement based on the Treaty of Trianon in the region of
southeastern Slovakia. The article presents the results of archival research
and organizes the findings according to their nature. The aim of the paper
was also to describe the nature Czechoslovak criminal law in the period
after the establishment of the Czechoslovak Republic, focusing on the in-
struments of protection of the newly established Czechoslovak Republic.

Key Words
Treaty of Trianon, Southeastern Slovakia, Revisionism, Criminal law
1. Introduction

The integration of the territory of today’s Slovakia into the Czechoslovak
Republic after the end of the First World War, definitively confirmed by the
Treaty of Trianon, undoubtedly represented a substantial change in the
national-legal development of the region and in the life of the population
divided by the new state borders. The emergence and effects of various
elements aimed at questioning the new territorial arrangement could be
naturally expected. The subject of the present article is to analyze the pro-
ceedings or incidents aimed at questioning the Trianon borders in the re-

1 This work was supported by the Slovak Research and Development Agency under the
Contract No. APVV-19-0419.
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gion of southeastern Slovakia during the interwar Czechoslovak Republic,
as well as the presentation of the Czechoslovak legal order and legislation
aimed at protecting the newly created state and the territory of Slovakia as
an integral part of it.

2. Southeastern Slovakia and activities aimed at border revision

The subject of this chapter will be the presentation of the archival research
results? motivated by the effort to verify the hypothesis predicting the ex-
istence of activities potentially threatening the “Trianon Peace” in the area
of southeastern Slovakia during the interwar period. The structure of the
present chapter will correspond to our grouping of the facts into: concerns
about the invasion of Hungarian troops into Slovakia, activities consisting in
dissemination of inappropriate publications and other materials, and pro-
test rallies. In addition to the facts mentioned above, the relevant activities
concerned may also be segmented or perceived from the territorial point of
view, i.e. according to the fact whether said activity was carried out directly
on the territory of Slovakia, or it was an activity carried out on the territo-
ry of Post-Trianon Hungary, which was, however, subject to monitoring by
Czechoslovak state authorities.

2.1. Concerns about the invasion of Hungarian troops into Slovakia

The imperilment of territorial integrity of Slovakia as part of the Czecho-
slovak Republic, or more precisely, its reintegration into Hungary was the
subject of legitimate concerns by the Czechoslovak authorities as soon as 4
years after signing of the Treaty of Trianon. This follows from the report of
the County Prefect of the KoSice County of 30 June 19243 addressed to all
district offices and the Police Commissariat in PreSov, according to which
the Ministry of Slovak Affairs was informed from a confidential source that
the Hungarian government was preparing an armed uprising against Slova-
kia, in which several irregular military units were to participate. The report
states that “At the meeting of all the combat units in Budapest held on 30
April that year in the headquarters of the ‘Hungarian Territorial Integrity
League’ (Terlletvédd Liga), a consent was given for uniform acting against

2 2 State Archive of KoSice — Branch Archive Trebisov.
3 State Archive of KoSice, Fond Okresny urad Secovce, Box 2, file number 620/1924 prez.
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Slovakia”. The document further describes the method of distribution of
agitation leaflets in Slovakia with an exact designation of the persons en-
trusted with this activity and their addresses. The content of the disputed
leaflets describes their copy as an annex to this document as follows: “Our
long-suffering Hungarian brethren! If you want to free yourself from your
fate of miserable oppression today, you must renounce fraternal hostility
and unite yourselves to rebuild the blessed and glorious former Hungary.
Be alert, the crucial moment is approaching when we are going to regain
our old empire without bloodshed. It will be all the easier because the
army of the repressive government is unreliable. With patriotic greetings
from ‘Nem nem soha liga’ (No No Never League). Arise Hungarians, your
homeland is calling you.” The report finally strengthens the credibility of
the trustworthy information with -further details on the suspicion of deliv-
ering arms for the uprising, as the ‘confident agent’ observed. On 5 May at
around twelve o’clock at night, the agent noticed as two wagons of rifles
and machine guns were unloaded by workers at the border railway station
in Salgdtarjan, attracting his attention with the workers’ civilian clothes and
with their fine, white hands, which is not usual for ordinary workmen.

The report of the Provincial Office Presidium in Bratislava dated almost
5 years later, on April 23, 1929* shows that information of a similar nature
about the invasion of Slovakia allegedly planned, but finally never carried
out appeared every year. From the aforementioned document it is evident
that their purpose was perceived by the Czechoslovak authorities retro-
spectively as an effort “to keep the border population in turmoil and in the
hope of annexing that part of Slovakia to Hungary”. The report cited from
1929 draws attention again to information about the planned invasion of
Slovakia, which was to take place in direction of KoSice in the period after
May 1 or around May 15, and although earlier concerns had not been ful-
filled, its sender urged district chiefs to pay special attention to this fact.

Information on spreading messages aimed at questioning the Trianon
Peace Treaty is also proved true in the following year, as the report of the
Presidium of the Provincial Office (Prezidium krajinského uradu) in Bratisla-
va addressed to the Slovak District Chiefs of 12 July 1930° shows that in
the border area east of Slovenské Darmoty, Czechoslovakia, information is
being spread, that Czechoslovakia is to transfer a border zone about 30 km

4 State Archive of KoSice, Fond Okresny urad TrebiSov, Box 3, file number 392/1929 prez.
5 State Archive of KoSice, Fond Okresny Urad TrebiSov, Box 6, file number 685/1930 prez.
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wide to Hungary based on the outcomes of the conference in The Hague.
These messages were to be disseminated by the travellers from Hungary,
and the Hungarian border authorities were to refer to them as facts. The
information on spreading misleading messages at the border-area was sub-
sequently confirmed by the District Gendarmerie Headquarters in TrebiSov
(Okresné cetnicke velitelstvo) on 5 August 1930 in its report addressed to
the District Office in TrebiSov, in which it states that according to the report
from the Gendarmerie in Cerhov it is true that these messages are coming
from Hungary and they are disseminated by the Hungarian border authori-
ties, which are in contact with the local population. However, the local peo-
ple do not respond to these messages and behave calmly.

2.2. Dissemination of printed materials and other objects

The second group of identified adverse activities in the interwar period di-
rected against the existence of the Czechoslovak Republic was the spread of
inappropriate printed materials and other objects.

Chronologically, the earliest procedure identified in our research was
the extension of the call for petition, which was captured within the docu-
ments of the District Notary’s Office in Leles.® The call is dated of November
20, 1918, comes from Kremnica and is signed by the Hungarian National
Council. It follows from the text that the call was a propaganda instrument
against the Czech activity directed against the territorial integrity of the
Hungarian homeland. “We know that most of the Slovaks do not want to
join the Czech state, and it applies even more so to the Hungarians and
Germans”. Its aim was to collect one million signatures against the new
territorial arrangement and the integration of Slovakia into the Czechoslo-
vak state. The authors called for the collection of signatures not to be done
publicly but rather through some trustworthy individuals. At the same time,
they were to teach the potential signatories, what economic losses would
mean for them the ‘exploiting, capitalist Czech domination’, and how their
language would suffer, and finally, a much better fate would await them in
the new free Hungary. The signatures collected were to be sent to the Paris
Peace Conference as an argument in favor of the Hungarian demands pre-
sented at the peace negotiations.

6 State Archive of KoSice, Fond Obvodny notarsky urad Leles, file number 1869/1918
admin.
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The study of the available documents has also shown us that the Czecho-
slovak public authorities paid considerable attention to the elimination of
the inappropriate book- and periodical publications in Slovakia. The circular
letter of the County Prefect (Zupan) of KoSice County of 4 January 19247 ad-
dressed to all district offices and the Police Commissariat in PreSov reveals
that in schools with Hungarian as the language of tuition, pupils were to be
given books at the end of the school year which “are dangerous from the
state’s point of view and in relation to which their colportage was, in gen-
eral, or individually prohibited and their postal communication permit was
withdrawn.” It follows from the document that the book titled “Nagy mag-
yarok élete” (The Life of Great Hungarians), which was sold in the station
bookstore in Nové Zamky, could have been considered a such publication.
The district authorities were instructed to check who brought the books
to Slovakia and released them to the book market, and they were asked
to carry out a review of the Hungarian books in bookstores. Moreover, it
was ordered to “encroach with an exemplary rigour against the authorities
who allowed the import of the printed materials concerned the postal com-
munication and colportage of which were prohibited”. A similar procedure
follows from the report of the County Prefect of KoSice County dated of
November 4 19248 according to which the Ministry for Slovak Affairs with-
drew the postal transport and throughout Slovakia banned the colportage
of the Hungarian school textbook “Bartha-Prénay: Rhetoric”, as in its 1922
edition there was the Hungarian anthem, and the following edition of 1924
contained the Hungarian anthem and the irredentist poem by Sandor Sajé:
Magyar ének 1919-ben (Hungarian Song in 1919). The active monitoring of
the potentially risky foreign press was also evidenced by the call of the Pre-
fect of KoSice County on 14 April 1924° addressed to all district offices and
the Police Directorate in KoSice and the Police Commissariat in PreSov to
raise awareness in relation to the Hungarian magazine Napkelet (Sunrise),
which was brought to the attention of the Ministry of Slovak Affairs due to
its irredentist nature.

Studying the documents in question we can also find that the efforts of
the Czechoslovak state authorities were not limited to suppressing the re-
production of undesirable books and periodicals, but they were also focused

7 State Archive of KoSice, Fond Okresny Urad Se€ovce, Box 2, file number 41/1924 prez.
8 State Archive of KoSice, Fond Okresny urad Secovce, Box 2, file number 956/1924 prez.
9 State Archive of KoSice, Fond Okresny urad Secovce, Box 2, file number 415/1924 prez.
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on other printed materials, especially on irredentist posters as well as other
objects. Such an object was the children’s puzzle game “Trianon Térképjaték”
(Map game Trianon) published by the irredentist association Duna Szovetség
(Danube Society), which, according to the report of the Presidium of the
Bratislava Provincial Office of 12 April 1929, was supposed to be smuggled
to Slovakia and to serve as a new means of propaganda against the Trianon
Peace Treaty. This board game consisted of a wooden board in a box, in which
a map of Hungary was carved, made up of former Hungarian counties which
were carved and had to be placed back in the right place on the map. The
game was intended only for ‘reliable Hungarian families’ as an ‘eternal re-
minder of Trianon’. Regarding the suppression of the reproduction of the ir-
redentist leaflets already mentioned, we would like to point to the discovered
decree of the Presidium of the Provincial Office in Bratislava of March 20,
1929, which points out that irredentist leaflets were intended to be distrib-
uted in Slovakia and in Carpathian Ruthenia by members of the association
“Tesz”, Smrecsany and GOmbdos, who were allegedly travelling to Slovakia and
Carpathian Ruthenia, while GGmbos was supposed to use fake travel docu-
ments. On the front side of these posters the Leventist emblem was depicted,
and below it a picture showing a thoughtful Leventist (in Hungarian: Levente
organizations or simply levente — were paramilitary youth organizations in
Hungary during the interwar period and the Second World War) sitting by
a bonfire and looking at the sun rising from the clouds, with the inscription
below the image: “May it not be only a dream, but an instant truth — all the
plots and iniquities shall pass, and let our former old Hungary rise again”.
Finally, the distribution of undesirable publications includes also the dis-
semination of calls for material assistance to members of the former ruling
dynasty addressed to aristocratic families in Slovakia, as pointed out by the
Prefect of KoSice County in the document addressed to the District Offices
and the Presov Police Commissariat on April 7, 19242, He described the
case when the border check officers stopped Count Fridrich Wilczek travel-
ling to visit his brother Vilém in Horné Semerovce, Krupina district, and he
was found in a possession of a letter addressed to his brother Vilém, urging
him to provide material support to the former royal family. The copy of
this letter revealed that its sender was a certain Ivan Hekonics, representa-

10 State Archive of KoSice, Fond Okresny trad TrebiSov, Box 3, file number 350/1929 prez.
11 State Archive of KoSice, Fond Okresny trad TrebiSov, Box 2, file number 259/1929 prez.
12 State Archive of KoSice, Fond Okresny trad Secovce, Box 2, file number 407/1924 prez.
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tive of the ‘Supreme Council’ — the association founded in the post-Trianon
Hungary for supporting the ruling dynasty. In the letter he states that “even
Czech aristocratic families have committed themselves, /provisionally for
10 years/, to contribute 3,000 pesetas per month to secure the domestic
everyday expenses for the ruling dynasty. Austrian nobility also provides
similar permanent support. [...] It is onnly in our country — with the excep-
tion of some personalities — where nothing has been done for the sake of
the cause yet. This cause is also believed to be an honor for Hungary, and
therefore it must not be the case that the old generations closest to the
dynasty and enjoying all the privileges, are to watch the plight of the royal
family today [...].” The Prefect states that similar letters were apparently
sent to all aristocratic families residing in the successor states, so he asked
the addressees for submission to further investigate into this matter.

2.3. Protest rallies

The last category of the identified activities directed against the territorial
integrity of the interwar Czechoslovak Republic were protest rallies held on
the territory of the post-Trianon Hungary, which were the subject of obser-
vation by the Czechoslovak public authorities.

The forthcoming assemblies in November 1928 attracted the attention
of the Czechoslovak authorities in particular. The Passport Control Com-
mander of the Border Passport Control Station of Slovenské Nové Mesto
drew the attention of the District Chief of the District Office in TrebiSov on
5 November 1928® to the content of an article published on 3 November
1928 in the periodical Magyar Jévé (Hungarian Future). The article declared
18 November 1928 the National Day of Revision, as in the whole territory
of the ‘Truncated Hungary’ (in Hungarian Csonkamagyarorszag) revisionist
assemblies will be held, which will adopt resolutions on the need of revi-
sion of the borders, which will be subsequently sent to the Hungarian Royal
Government in one copy and another copy written in French will be sent to
the League of Nations. The article stated that “The unified position of the
Hungarian nation on the need for revision must draw the world’s attention
to the fact that the Hungarian nation will never reconciliate with the Tri-
anon Treaty and that it considers its revision to be its most important aim in
life. It is important to take this position also because Czechoslovakia is cel-

13 State Archive of KoSice, Fond Okresny urad TrebiSov, Box 1, file number 1318/1928 prez.
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ebrating the 10th anniversary of its existence. The Hungarian people must
therefore also make the world aware that Trianon did not stabilize Eastern
Europe, and that the peaceful development of Eastern Europe, and even of
the whole of Europe, can only take place if the injustices perpetrated on the
Hungarian people are repaired.”

The monitoring of the mentioned protest rallies in the border town of
Satoraljaujhely was evidenced by the report of the border checkpoint in
Slovenské Nové Mesto dated 19 November 1928 addressed to the District
Chief of the District Office in TrebiSov. According to the report, about 900
participants in the lantern procession gathered in front of the tobacco fac-
tory on November 17 at 7 pm, including students from the business school,
Levente and Fekete Sas associations, accompanied by Leventist music,
shouting anti-Trianon slogans for about an hour on the city’s major streets.
The day of November 18, started with an hour-long wake-up call by playing
Leventist music, and subsequently, from 11 am, a rally of about 2,000 par-
ticipants, including members of irredentist associations, firefighters, gov-
ernment and city employees was held in front of the Lajos Kossuth Monu-
ment. Four speakers were speaking in front of the assembly, including the
city’s General Notary, who read a memorandum drawn up for the League
of Nations and the Hungarian government, as well as a letter addressed to
Lord Rothermere® asking him to urge a revision of the Treaty of Trianon.
The Commander of the border checkpoint informed the District Chief in
TrebiSov that after the meeting there was a procession through the city,
after which the participants parted, while apart from displaying a poster in
Hungarian national colors on the common bridge in Satoraljaujhely — Slov-
enské Nové Mesto — there were no other provocations at the border.

By means of archival research, the results of which we have presented
in this chapter, we confirmed the hypothesis outlined in the introduction
about the existence of proceedings and incidents against the Peace of Tri-
anon in the region of south-eastern Slovakia during the interwar period.

In accordance with the goal set out in the introduction, the subject
matter of the following chapter is to present the legal order of the newly
formed Czechoslovak Republic as well as its tools of punishment for some
of the acts described in this chapter.

14 State Archive of KoSice, Fond Okresny urad TrebiSov, Box 1, file number 1354/1928 prez.
15 Thisis apparently Harold Sidney Harmswoth, 1st Viscount of Rothermere, the supporter
of the Hungarian revisionism.
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3. The Czechoslovak legal order and the instruments of criminal law pro-
tection of the state

The natural consequence of the creation of a new state was the creation of its
special legal order. Given the dynamism of the revolutionary process leading
to the establishment of the Czechoslovak Republic, the creation of a complete-
ly new legal order neglecting the previous historical development of law in the
affected area was out of question. The basis of its existence and functioning
therefore became the reception of the former law by Act No. 11/1918 Coll.
and Act on the Establishment of the Independent Czechoslovak State, also
referred to as the reception norm?, since in accordance with its Art. 2 — “all ex-
isting provincial and imperial laws and regulations remain in force for the time
being.”*” The practical consequence of this provision was the emergence of
legal dualism, which despite of some partial unifications®, in principle lasted
throughout the interwar period and consisted of the adoption of the Austrian
law in the Czech lands and Hungarian law in Slovakia and Carpathian Ruthenia.

The basic pillar of the substantive criminal law in Slovakia remained the
Csemegi Code, Act No. V/1878, i.e. the Criminal Code on crimes and misde-
meanours, as well as Act No. XL/1879 Criminal Code on delicts, while the
procedural starting point continued to be the Criminal Procedure Code, i.e.
Act No. XXXI111/1896. From the above it follows that, in the first years after
the conclusion of the Treaty of Trianon, the Hungarian Act No. V/1878 and
the provisions for crimes contained therein, in particular the crime of high
treason (in Hungarian felségsértés) paradoxically remained the instrument
of criminal law for protection of the newly formed state. However, the dual-
ism of the legal regulation of the protection of the unitary state, which the
interwar republic was, as well as the need to reflect the republican state
establishment, already in 1923, led the Czechoslovak legislators to adopt a
new law No. 50/1923 Coll. for the protection of the republic, which newly
and comprehensively regulated the criminal law instruments for the pro-
tection of the newly created state and the integrity of its territory.

16 More details on the reception norm see e.g. VOJACEK, Ladislav: Prvni ¢eskoslovensky
zdkon. Pokus o opoZdény komentdr. Praha, Wolters Kluwer, 2018. 379.

17 GRONSKY, Jan—HREBEIK, Jifi: Dokumenty k tstavnimu vyvoji Ceskoslovenska I. (1918-1945).
Praha, Karolinum, 2004, 27.

18 For unification of the substantive criminal law see Fico, Miroslav: Zdklady trestnej
zodpovednosti v procese unifikdcie trestného prdva medzivojnovej Ceskoslovenskej
republiky. Kosice, SafarikPress, 2020. 192.
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3.1. Act on the Protection of the Republic

In terms of its structure, the Act on the Protection of the Republic consist-
ed of four chapters, namely: |. Plots against the Republic, Il. Damaging the
Republic and attacks on constitutional officials, Ill. Threatening the peace
in the Republic and its military security and IV. Final Provisions. According
to the Explanatory Memorandum?®, Chapter | defined the concept of plots/
conspiracy against the Republic directed against the existence of the Re-
public and its internal as well as external security. Chapter Il was to protect
the Republic against any harm to its most important interests and against
attacks on its constitutional dignitaries as the ‘living, driving force of the
Republic’. Chapter Il was to prosecute acts, although directed not direct-
ly against the Republic itself, endangering its armed forces or the general
peace within it. According to Maly et al., the provisions of Chapter Il of the
Act were the most frequently applied in practice.? The Final Provisions, as
the last part, i.e. Chapter IV of the law dealt mainly with the principles of
imposing individual sentences as well as the extinction of punishability.

The law stipulated the political offenses to a decisive extent.?! It is consid-
ered one of the most important criminal law norms in the interwar Czecho-
slovakia.?? However, Kazda® points out that this law is considered contro-
versial by many, as it was supposed to protect the Republic from both the
Germans and the Hungarians, as well as from the Communist coup d’etat .

Following the results of archival research, we will further describe some
provisions for the crimes enshrined in this Act, which could be theoretically
fulfilled by the incidents discovered by the archival research.

As the first one we will show the crime of spreading false news, which
consisted of two bodies. It was committed by a person (any criminally liable
person) who 1.) publicly reported or otherwise disseminated false news
for which he did not have sufficient reasons for believing them to be true,

19 LEePSik, Josef: Zdkon na ochranu republiky s divodovou zprdvou. Praha, Fr. Borovy, 1923,
8-9.

20 MaALy, Karel et al.: Déjiny ceského a Ceskoslovenského prdv do roku 1945. Praha, Leges,
2010, 400.

21 MosNy, Peter—HUBENAK, Ladislav: Dejiny Stdtu a prdva na Slovensku. Kosice, Aprilla,
2008, 243.

22 ltis stated so by MALy op. cit. 400.

23 KAzDA, Jan: Prdvni ochrana proti kontrarevoluci za prvni Ceskoslovenské republiky. In:
Dny prava 2012 (Revoluce a pravo, Cést I11.). Brno, Masarykova Univerzita, 2013, 614.
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although he knew that through his act he will seriously disturb the popu-
lation of a region or place or a part of that population; further on, a per-
son who 2.) publicly reported or otherwise disseminated false news, even
though knowing that it is damaging the security of the state, the public
security or order, or that it causing a rise in the prices of consumer goods,
hasty and mass purchase or sale, or hasty and mass withdrawal of deposits.
In alternative 1, this act represented an infraction punishable by a pecuni-
ary punishment of 50 to 10 000 CZK or by a term of imprisonment of three
days to three months; in Slovakia up to two months in a form of arrest (in
Hungarian imprisonment) or over two months in a form of imprisonment/
jail (in Hungarian foghdz). The Alternative 2 described a misdemeanour
punishable by imprisonment from eight days to three months. However,
if the perpetrator had known that the message he was spreading was un-
true, in both alternatives it was considered a misdemeanour punishable
by imprisonment from eight days to six months. According to the interwar
case-law, it was objectively necessary that the message be capable of caus-
ing consequences provided for in paragraphs 1 and 2, and subjectively for
the offender to be aware that the dissemination of the message could have
such consequences.?* The criminal offence was accomplished by spread-
ing false news, regardless of whether there were any consequences in the
law.?> The untruthfulness of the message was assessed objectively regard-
less of the fact whether the perpetrator, when disseminating the report,
had supposed it was true or he himself had doubts about it, and he also
informed the addressee about his doubts in this regard when disseminat-
ing the information. Thus, the perpetrator was not required to know that
the report he disseminated was untrue, his carelessness in this regard was
sufficient.?® In our opinion, the acts described in subchapter 1.1 could the-
oretically accomplish the elements of the above offence.

Another relevant criminal offense defined by Act No. 50/1923 Coll. was
the Violation of General Peace, affecting a relatively wide range of acts con-
tained in several provisions for this crime. In connection with the dissemi-
nation of leaflets or the holding of protest rallies, we will describe in more
details the first one, which consisted of the actions of a general subject, who
publicly or in front of several people, or addressing several people incited

24 Decision of the Supreme Court of the Czechoslovak Republic, Zm II. 284/24. In: CERNY,
Jan: Zdkon na ochranu republiky. Pardubice, Soudcovské listy, 1926, 107.

25 Uo.

26 MILOTA, Albert: Zdkon na ochranu republiky. Krométiz, J. Gusek, 1930, 111-112.
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revolt against the state for its creation, independence, constitutional unity

or Democratic-Republican form. The element of the publicity of this act was

particularly important, and was defined by the Act for the protection of the

Republic itself differently from the general legislation. Accordingly, if the act

was committed in the press, through a disseminated file, in an assembly or

in front of a crowd, it was performed publicly. In our view, the dissemina-
tion of leaflets (the revolt against the State carried out by them) could have
fulfilled the concept of a disseminated file, which was, according to Milota,

“a file whose content is accessible to a larger number of persons, whether

designed for individuals or not. This file may be reproduced (mechanically

or manually), but a single copy of it which is made known to several peo-
ple is sufficient (e.g. by putting it up in a public place, on a notice board
intended for several persons, etc.).”?” The conduct of the protest assembly

(inciting against the state), of course, fulfilled the character of the publicity

under the term ‘assembly’, which was a deliberate grouping of people and

thus differed from the random nature of the ‘crowd’. It was a misdemean-
our, punishable by one month up to two years’ imprisonment in Slovakia
and Carpathian Ruthenia.

The Act on Protection of the Republic finally provided protection against
disseminating undesired printed materials through the institution of stop-
ping the publication of periodicals if by their content, offences — exhaustive-
ly defined and regulated by the Act on the protection of the Republic —were
repeatedly committed. Interpreting the relevant normative texts, we can
arrive at conclusions that the preconditions of the application of this tool
were the following:

e A court decision in criminal proceedings about the fact that by the con-
tent of the respective periodical a exhaustively defined criminal offence
regulated by the Act on the protection of the Republic was committed,

e Existence of previous, earlier (i.e. minimally two) decisions of the same
subject-matter, on committing the offence through the respective peri-
odical, in a relatively short time (“brevity of period” was defined by the
court, depending on the frequency of publication?®), and finally

e Existence of reasonable concern that these offences will be committed
continually through the respective periodicals.

27 |bid. 168.
28 |bid. 154.
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If the following conditions are met, the court is empowered to promulgate
a halt to publishing the respective periodical. After the entry into force of
the court decision, the political office of the second bench has become enti-
tled to order by its decision to halt the publication of the respective period-
ical. In the case of printed materials issued at least 5-times weekly, the halt
could be valid maximally for the period of one month; in the case of printed
materials issued at least 3-times weekly, — halt can be ordered maximally
for two months, and in the case of any other printed materials, the period
of halt cannot be longer than six months. Further publication of periodicals
“officially halted” was considered a misdemeanour.

3.2. Some criminal law effects of the Press law

The protection tools of the state applied against improper printed products
were contained also in norms of administrative law nature involved in the
originally Hungarian Act No. XIV/1914 on press. Pursuant to Section 3 Sub-
section 10 of this law: “The Ministry is empowered to forbid the dissemina-
tion of printed products issued or reproduced outside the territory of the
countries of the Holy Crown of Hungary for reasons of general interest.” The
Ministry responsible for administration of Slovakia acted under this stan-
dard within the matter of foreign printed products in the case of withdrawal
of postal communication and prohibition of colportage described in sub-
chapter 1.2. The Ministry acted by means of a Decree, what we can learn
from the circular letter of the County Prefect (Zupan) of the Kosice County
(KoSickd Zupa) addressed to all the district offices and the Police Commis-
sariat in the City of PreSov (Policajny komisariat v PreSove) issued on 1st
April 1924.%° The Ministry of Slovak Affairs by its Decree issued on 16th
March 1924, No. 5373/24 informs on the withdrawal of postal communi-
cation and prohibition of colportage of the Polish newspaper llustrowany
Kuryer Codzienny because of the unacceptable style of writing against the
Republic and the President of the Czechoslovak Republic. The cited norm,
although primarily having administrative law character, also had criminal
law-— effects, as under Sect. 3, § 24 of Act on Press the violation of such a
ban on dissemination of printed materials was considered a misdemeanour
(in Hungarian: vétség), which was punishable by imprisonment.

29 State Archive of Kosice, Fond Okresny Urad Secovce, Box 2, file number 372/1924 prez.
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4. Conclusion

The aim of this article was to verify the hypothesis presuming the existence
of incidents or activities directed against the Czechoslovak Republic, more
precisely, against the integration of the territory of the present-day Slova-
kia into the Czechoslovak Republic, based on the Peace-Treaty of Trianon.
The study focused on the incidents occurring during the interwar period on
the territory of the South-East Slovakia. The results of our archive-research
have confirmed the above hypothesis and in the present article the facts
ascertained have been shown in their structured form, categorized accord-
ing to their essence. Following this, the presented article has outlined some
tools through which the Czechoslovak state could protect itself in the face
of such acts. This was achieved by analyses of relevant provisions of the
interwar legal regulation.
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Abstract

At the time of the creation of the first demarcation line separating the
southern border of Slovakia with Hungary, there were the voices encour-
aging its correction. The designated demarcation line thus divided the ter-
ritory between the two states and also the border population. These and
many other unanswered questions have contributed to the resistance to
the then demarcation line and to the efforts to change it. However, the ef-
forts for change and especially the spread of misinformation and deceptive
half-truths resulted in another military conflict between the Czechoslovak
and Hungarian armies in the border area.

Key words

Czechoslovakia, demarcation line, Slovak-Hungarian relations, military con-

flict

Already at the moment of the agreement on the first demarcation line sep-
arating the southern border of Slovakia with Hungary, there were voices in
the general public as well as among political representatives, encouraging
its correction. The negative attitudes demanding the correction or adjust-
ment of the demarcation line gradually began to be perceived on both sides
of the Danube. Although the reasons for dissatisfaction with the newly
marked limits were different and both sides defended their opinion on the
basis of different motives, both camps had one thing in common efforts to
create a new demarcation line.

From the point of view of the Hungarian-speaking population clustering
mainly in the area of southern or south-eastern Slovakia, the determina-

1 This work was supported by the Slovak Research and Development Agency under the
Contract no. APVV-19-0419.
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tion of the first demarcation line was quite unacceptable. The demarcation
line thus established divided not only the territory between the two states,
but above all the border population too, often bound together by ties of
kinship. Representatives of Hungary, on the other hand, were in favor of re-
turning to the demarcation line previously agreed upon between M. Hodza
and Barth. It was established on St. Nicholas Day in 1918 in Budapest. At the
same time, the growing tension on the Slovak side of the divided territory
did not help to calm the situation. The stabilization of the Slovak-Hungarian
border brought with it the resolution of several state policy or national eco-
nomic issues. Its possible military security also played an important role.
The general population has faced a language barrier in the border areas,
which did not help to calm the situation either.

The military solution to the railway issue in the area of the demarcation
line passing through the Ipla river basin did not contribute to the tense
situation after the end of the war. Efforts to occupy the railway network in
the demarcation line ultimately resulted in the conclusion of an agreement
to stop hostilities, but the final solution to this complicated situation does
not come until the Lu¢enec Treaty was adopted. Representatives of the
7th Czechoslovak Division, together with representatives of the Hungari-
an military authority, declared recognition of Piccione’s first demarcation
line. However, the Ipla river basin was not the only railway problem in the
demarcated line. These and many other unanswered questions have con-
tributed to the opposition to the current demarcation line and to efforts to
change it.

Vavro Srobar also joined the opponents of the demarcated border be-
tween Hungary and Czechoslovakia, actively advocating the need to change
the demarcation line. Srobar’s dissatisfaction with the demarcation line is
also evident from his correspondence, both before the beginning of the
peace conference in Paris and during it. In his dissenting position, the Min-
ister with a power of attorney for the administration of Slovakia argued
primarily that the the demarcation line did not coincide with the econom-
ic, cultural, or linguistic requirements of the population living in the giv-
en territory. He was also very concerned in his communication at the time
about ensuring the security of PreSpork, which in his opinion could only be
achieved if the southern part of the demarcation line was moved further.

Ultimately, General Piccione himself joined the opponents of the estab-
lished demarcation line. However, the position of the Italian peacekeeping
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mission on our territory already had to face several complications during
this period. As a result, due to the insufficient number of Czechoslovak
troops occupying the demarcation line, General Piccione ordered the inclu-
sion of Il. brigade among the relevant military units, thus dividing the de-
marcation line. The Italian peacekeeping mission on our territory therefore
had to face considerable resentment, both domestically and international-
ly. The arrival of the French peacekeeping mission also contributed to the
unstable situation in our territory and thus to destabilizing the situation on
the territory of the demarcation line. The above-mentioned Vavro Srobar
joined the opponents of the Italian troops in our territory, who, from the
beginning, clearly spoke out against the preservation of the demarcation
line established initially.?

The arrival of the French peacekeeping mission on our territory also
brought with it competence disputes between members of the Italian and
French diplomatic missions. Dissatisfaction with the presence of the Italian
military mission was underlined by the relatively clear pro-French stance of
the then Minister of Foreign Affairs. Initially, the French military was sup-
posed to have only an advisory body, but gradually they were involved in
the complicated process of establishing the final border between Hunga-
ry and our territory. Apart from the issue of the Hungarian-Slovak border
line, however, French troops were obliged to solve several other problems
arising during the creation of an independent Czechoslovak state, among
which we can mention the military conflict between the Czech-Slovak Re-
public and the Republic of Hungary.?

The escalating situation in Slovakia and the never-ending dispute be-
tween the top representatives of the French and Italian peacekeeping mis-
sions resulted in a growing resentment against General Piccione and his
demarcation line. At that time, the head of the operational department of
the Prague Ministry of National Defense, Major Emil Fiala, was also among
the critics of the initial demarcation line.* The growing reluctance in profes-
sional circles resulted in the adoption of the Ministry of National Defense

2 AMZV CR, Praha, PA, zv. 38, ¢.4859. (archival document).

3 HRONSKY, Marian: Le réle de la Mission militaire francaise dans les combats en Slovaquie
et dans la formation des frontiéres de la Slovaquie en 1919. In: Batir une nouvelle sécu-
tiré. La coopération militaire entre la France et les Etats d’Europe centrale et orientale
de 1919 & 1929. Paris, Chateau de Vincennes, 2001, 331-344.

4 AMZV CR, Praha, PA, zv. 36, ¢.4286 — vytah z listu E. Fialu spracovany R. Kalhousom
v Parizi 27.2.1919. (archival document).
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Memorandum clearly declaring the unsatisfactory provision of the demar-
cation line in the first post-war days. The unacceptable definition of the first
demarcation line was thus derived from the hectic period of the first post-
war days as well as the unavailability of adequate cartographic documents
reflecting the geographical conditions in the country.

The basic point of the Memorandum was the efforts to shift the demar-
cation line toward the area of southern and eastern Slovakia, as a result of
which it was possible to solve the problematic railway issue in our territo-
ry. The new demarcation line was therefore to be moved from Ipla to the
Carpathians. However, in addition to the new demarcation line between
Hungary and Czechoslovakia, the Memorandum created also proposed es-
tablishing a special demarcation line from the Hungarian side, which would
create a separate neutral and demilitarized zone between the two coun-
tries. Such a solution to the situation was supposed to improve the security
situation in the border area. The need to resolve the unfavorable railway
issue was also recognized by General Pellé, who, by letter, appealed to the
French Prime Minister to comply with these requirements.

However, professionals advocating the creation of a new demarcation
line with Hungary could not agree on the final demarcation of the new
border. However, the pressure on members of the Czechoslovak political
leaders to change it continued to intensify. The unstable situation on our
territory could no longer be ignored, as a result of which the political au-
thorities in Paris also began to deal with it. The relevant negotiations aimed
at correcting the demarcated border also brought with them considerable
complications.

However, in the case of resolving the issue of creating a new demarca-
tion line between Hungary and Slovakia, we cannot forget the activities of
the Commission for Czech-Slovak Affairs, whose basic task was to decide on
the final borders of Slovakia. In this context, it should be noted that a possi-
ble correction of the demarcation line reflecting railway requirements was
not entirely in line with the notions of military mobility at the time. From
the point of view of Czechoslovakia, a much better solution seemed to be a
change of the demarcation line reflecting the strategic requirements, sub-
sequently confirmed also through the peace conference in Paris. The efforts
of military officials to consider the strategic aspect of the demarcation line
between Czechoslovakia and Hungary thus ultimately made the already
complicated situation leading to the creation of a new demarcation line in
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the given area even more obscured. The ambiguity of the situation is thus
evidenced by several recorded telephone conversations from March 1919
between the highest representatives of the then political elite. General Pic-
cione, who requested military reinforcements to occupy the demarcated
border, contributed to the disinformation, although no final decision was
reached yet. This situation was also confirmed on March 19 and 22 of that
year, when Dr. Fric made it clear that the Prague Ministry of Foreign Affairs
had not received an answer on the border issue from Paris.>

However, disinformation and obscure facts contributed to V. Srobar him-
self becoming involved in the whole situation, who asked General Piccione
to prepare an operation to occupy the railway line in accordance with the
new demarcation line. Preparations for the occupation of Hungarian terri-
tory were also to begin on the Slovakian side according to the information
available to him.® The situation caused by disinformation and the related
military-political activities of V. Srobar ultimately only contributed to the es-
calation of tensions between the two countries. However, the subsequent
request for reinforcements from General Piccione to General Pellé was re-
jected due to a decision not to move the line. He was also unaware of any
operations to occupy the new territory that would require reinforcements.

However, the failure of General Pelle to provide military reinforcements
did not prevent the Presidium of the Council of Ministers from asking both
the Ministry of National Defence and the Ministry of Foreign Affairs to do
everything necessary in preparation for the occupation of Subcarpathian
Russia. By letter no. 8445/op. of 31 March, in its preparations for the occu-
pation of the alleged Slovak territory, the Ministry requested the Ministry of
Railways to prepare the necessary documents for the immediate provision
of transport in the given territory, both in Subcarpathian Russia and the af-
filiated territories of Slovakia.” In the end, the Ministry of National Defence
took all the necessary steps for the forcible occupation of the said territory,
which, as they thought, had already been clearly attached to Slovakia.

Unexpected complications in the case of negotiations on the determina-
tion of a new demarcation line and thus on the creation of a permanent bor-

wv

AMZV CR, PA, zv. 48, £.4886, £.4889. (archival document).

6 FERENCUHOVA, Bohumila: Slovensko a Mald dohoda z hladiska geopolitiky. In: VALENTA,
Jaroslav — VORACEK, Emil — HARNA, Josef (ed): Ceskoslovensko 1918-1938. Osudy de-
mokracie v stfedni Evropie: Sbornim medzindrodni védecké konference v Praze 5-8 fijna
1998 Praha, Historicky Ustav, 1999, zv. 1, 589.

7 VHU Praha, MNO — Hlavny $tab, Oper. odd. 1919, kr. 1,3-9/7. (archival document)
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der between Czechoslovakia and Hungary were also brought about by the
development of the political situation on the Hungarian side of the Danube.
The preparation and subsequent arrival of the Bolshevik representatives
only complicated matters to a greater extent causing more tension and con-
fusion. The new political mobility fundamentally rejected Hungary’s obliga-
tion to leave the territory between Transylvania and the Vasarosnamény—
Debrecen—Dévavanya—Gyoma—Oroshdza—HédmezG6vasarhely—Szeged line,
which they were to leave to Allied troops. The deteriorating situation on
both sides of the Danube raised questions about a possible military solu-
tion to the situation. The preparation of the Czechoslovak political leaders
for a possible war solution to the unfavorable situation is also evidenced
by E. Benes’s subsequent communication with President Masaryk, in which
Benes informs the President about the possibility of a military expedition
to Hungary. In connection with the newly created situation, it was possible
to assign a new strategic-military dimension to the solution of the railway
situation in our territory, which was noticeable especially on the railway
section Satoraljatjhely—Cop.

Subsequent negotiations between E. Benes, Pichon, Foch and the French
president indicate the efforts of the parties to shift the demarcation line
and thus align it with the political-military ambitions of the Allies in other
areas. The meeting of the Commission for Czech-Slovak Affairs, which took
place on March 24, 1919, was also forced to deal with the issue of the sec-
ond demarcation line. Marshal Foch’s proposal was substantiated, both by
letter communication and by the Memorandum. These documents were to
clearly declare dissatisfaction with the previous demarcation line, as well as
the need for its subsequent correction. Following the example of the Mem-
orandum of 9 March 1919, the Commission was to decide on the creation
of a narrow strip between the borders of Hungary and Slovakia, serving as
a neutral zone between the countries. Foch also proposed shifting the de-
marcation line and creating an inter-allied railway commission. It was then
to operate in the neutral zone and ensure the free use of the Stirovo-Misk-
ovec railway line to both neighboring countries.

Despite the fact that the Commission forwarded Marshal Foch’s requests
to the Supreme Council to decide on the proposal, we still cannot forget,
that not only Marshal Foch has ultimately decided on the final border be-
tween Slovakia and Hungary. The political-power ambitions of the treaty
powers also had a significant effect on the adjustment of the demarcation
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line. The top representatives of the treaty powers, however, had no clear
idea of the final post-war arrangement of relations between Czechoslovakia
and Hungary.

The emerging tensions, created mainly from the power ambitions of the
treaty powers, did not subside with regard to another problematic border.
Hungarian officials had to reflect mainly on the proposal of Marshal Foch.
Through the Council of Four, he tried to push through a military invasion of
Budapest. However, the effort to find a peaceful solution to the post-war in-
ternational relations ultimately outweighed his opinion. The proposal thus
met with strong opposition from the representatives of the Agreement.®

At the same time, Marshal Foch’s order to occupy the territory was ex-
pected every day on the domestic political scene. The impatience of the do-
mestic officials is clearly stated in the subsequent communication between
Marshal Foch and General Pelle, in which the general tries to outline the
most likely plan of attack. Therefore, for a smooth progress in the military
operation, he proposed the immediate occupation of the railway south of
the demarcation line, which was supposed to help the subsequent advance
to Subcarpathian Russia. However, given the political sentiment that per-
sisted in Paris, no military interaction was possible, and the political elite
kept trying to find a peaceful solution to the unfavorable situation.

On March 29, 1919, despite political efforts for peace negotiations in
Paris, Minister Klofac issued a directive File No. 9680/op., dealing with in-
structions for General Hennocque. The essence of this directive was to al-
low the general to occupy the eastern basin of Bodrog militarily, but only in
case the diplomatic situation should deteriorate. At the same time, the oc-
cupation of the railway line connecting Michalany and Uzhorod remained
the basis of the entire military operation. However, the adopted directive
recording the exact military campaign still remembered Piccion’s demarca-
tion line, which it forbade to cross. However, in the event of an attack, the
current positions were to be defended.’

The communication between General Pelle and the commander of the
Eastern armies, who informed the general about a possible military action
against Hungary, also contributed to the aggravation of the already unfa-
vorable situation. Such communication could help to clarify it. However,

8 PERMAN, Dagmar: The shaping of Czechoslovak State. Diplomatic History of the Bounda-
ries of Czechoslovakia 1914-1920. Leiden, E.Y. Brill, 1962, 184-185.

9 VHA Praha, FVM, kr.5, A-M. s., lll. odd., kr. 5,9. zv., ¢.15. Tiez VHA Bratislava, ZVV Bra-
tislava 1919. Prezidium, kr. 3, €. S-279-1/7. (archival document).
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as it reported on a possible military conflict in the border area, it greatly
increased tensions between the two countries. The delivered communica-
tion triggered an avalanche of other decisions led by Minister Klofa¢. He
responded by issuing the order “Occupancy of new borders in Slovakia”
(No. 1080 / op.). Minister Kolfac¢ ordered General Piccione to take part in
the military occupation of the new demarcation line and occupy the Dan-
ube line up to Veréce, then in the direction of the SzurdokpUspoki — trig-
onometer 803 — Matra — trigonometer 314 — Kakasnyilas kéta 219-Malyi—
Gesztely—Monok-Tallya—Sarospatak. At the same time, the order does not
forget General Hennocque, who was to proceed further and occupy the
line Vajdacska—Batovo—M Dobron—river Uh.X In this context, however, we
cannot forget the Serbs or Romanians, who were also to begin a military
campaign against Hungary to defend their own borders at the same time as
members of the Czechoslovak army.

In its plans for a new demarcation line between Slovakia and Hungary,
the political elite failed to agree on a date for convening a peace confer-
ence, which would then clearly determine its real contours. Several dates
came into consideration during February, March, and April 1919. However,
we can reliably exclude from the historical facts outlined so far, any date
that would time the peace conference on the establishment of a new de-
marcation line during February 1919. The fact that the negotiations on the
second line of demarcation could not take place in February is evidenced by
the adoption of the above-mentioned Memorandum adopted by the politi-
cal elite in Paris, submitted in the first half of March 2019. As in the case of
February, a possible peace conference on the shift of the demarcation line
could not take place in April either.

Minister Srobar, who from the very beginning tried to correct the first
demarcation line, said that the border line between Hungary and Slovakia
had been changed several times. Negotiations on the final demarcation line
took place not only in Paris, but also in Pest. At the same time, Minister
Srobar did not forget to mention in his statements the domestic correction
of the demarcation line while encountering General Piccione’s military at-
tempt in the Ipla Valley.* During the negotiations in Pest, the HodZ demar-
cation line was established during 1918. Opponents of Piccione’s demar-

10 VHU Praha MNO — Hlavny $tab, Oper. odd. 1919, kr. 2,¢.3 78/25. (archival document).
11 SNK-ALU MS Martin, 173, M2, paméti Vavra Srobara: Oslobodené Slovensko. Pamiti
z roku 1918-1920, zv. 2, &ast lll., 57. (archival document)
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cation line from around the then Hungarian political elite also invoked it.
However, the most important and final negotiations on the establishment
of a demarcation line between Hungary and Slovakia took place at a peace
conference in Paris.

However, the issue of the second demarcation line was not completely
resolved even by E. BeneS. Based on his subsequent communication with
President Masaryk, it is clear that the issue of the second demarcation line
has not yet been fully resolved during June 1919. Benes$ himself asks Ma-
saryk when the new demarcation line was established, or who determined
it. Such ambiguous communication between the two top representatives of
Czechoslovakia testifies to clear disinformation and doubts about when and
whether the second demarcation line was established at all.

To Benes’s allegations, that Marshal Foch had acted in some cases without
the consent of the treaty powers, or that he had ‘forgotten’ to inform them
about his action, F. Peroutka has subsequently joined. However, apparently
neither Benes nor Peroutka had information that Marshal Foch, despite his
obvious disagreements with Clemenceau, submitted a proposal for a new
demarcation line to the Commission for Czech-Slovak Affairs and consulted
on his further action on March 24, 1919. However, it remains questionable
whether Marshal Foch informed the domestic political scene in Prague not
only of the Commission and thus of the representatives of the treaty powers
about his diplomatic efforts to establish a second line of demarcation.

However, on a closer look at the demarcation line declared in Minister
Klofad’s order, we can clearly state that the established line of activity of the
Czechoslovak army cannot be considered final. In this case, the sketched
line was supposed to only reflect on the area of interest of the Czechoslo-
vak army, in the case of a military invasion of Allied troops into Hungary. The
document was intended to illustrate the possible course of action of the
Allied troops, but any assumptions about the meaning of this document are
currently unsubstantiated claims, as no documents are known to support
such a statement. In this context, we can argue about whether Klofac did
not count on the spontaneous crossing of the Piccione line on the basis of
the disinformation made available and through his order. Therefore, if Foch
could not inform the domestic political scene about his indications of the
correction of the demarcation line in time, we can also play with the idea of
whether the question of the second demarcation line was not accepted in
our territory until the Klofac line of military progress was sketched.
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On the domestic political scene in the post-war period, also as a result
of the departure of Benes and other politicians to Paris for peace negoti-
ations, Masaryk, Klofa¢ and Pellé decided on the most important issues.
However, communication between members of the domestic political mo-
bility and the peace delegation in Paris was not easy and, as already men-
tioned, there was often considerable misinformation or incomplete inter-
pretations of the facts presented. Nevertheless, we can hardly assume that
Klofac¢ acted on his own regarding an important international political issue
and did not undertake any political negotiations, at least on the domestic
political scene, through which he would consult on the intended situation.
On the other hand, we can also consider other facts that bring closer the
reasons for the considerable reluctance to hold such a consultation, main-
ly with President Masaryk. Unlike Klofa¢, he advocated the correction of
the demarcation line on a much smaller scale while in his deliberations he
counted on the acquisition of the southern bank of the Danube. Masaryk
also tried in his reflections on a possible correction of the demarcation line
to find a political solution suitable for both neighboring countries, which
would bring from the Slovak side the capture of only a minimum of the
Hungarian population.

Despite the fact that the establishment of the second demarcation line
was fully in the competence of Foch in the first days of April 1919, we can
draw attention with the focus on this important issue for Slovakia, especially
to Minister Klofac. On May 7, 1919, Klofa¢ was invited to a meeting of the
Defense Committee of the National Assembly, which asked him to explain
the situation. Klofa¢ explained to the members of the Defense Committee
that a new demarcation line had been set earlier, on 13 January 1919, but the
Czechoslovak army had only begun its military occupation now as it wanted
to avoid bloodshed.?? However, the subsequent activities of V. Srobar were
also connected with the date of March 13, 1919. Klofa¢ also defended the
second demarcation line in the case of the July communication with Benes,
in which he clearly pointed out that the new demarcation line between Hun-
gary and Slovakia was established as early as March 1919. Minister Klofac
thus clearly declared that any changes in demarcation lines were no longer
possible and therefore, in his view, the representatives had already reached a
final decision on this issue. For this reason, he also took part in its subsequent

12 VHA Praha, MNO, Prezidium 1919, kr.9, inv. ¢. 3/2 — Branny vybor, ¢. 503 — 5950. (archival
document).
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implementation in the form of a military offensive on the territory of Hunga-
ry. On the basis of the information provided to him, he was therefore firmly
convinced that the demarcation line which had been determined would no
longer change, but in the context of both the foregoing and the following
facts, it was relatively questionable at that time whether the negotiations in
question had in fact been definitively concluded.

The subsequent opinion of the Defense Committee of the National As-
sembly shows that, on the basis of Klofa¢’s statements, it was not him who
announced the progress of the Czechoslovak army either to General Pellé
or to Marshal Foch.®® He was to be informed by letter of April 7, 1919, in
which Pellé described the course of announced offensive. However, Gener-
al Pellé’s plans in the letter in question continued, as he did not forget to
outline in the letter the subsequent march of Allied troops directly to Bu-
dapest. However, such offensive thinking by top military officials ultimately
only escalated tensions in addressing key issues. However, the need to re-
solve them peacefully was more than necessary after the end of the global
military conflict.

Internal confusion among individual military officials also contributed to
the dire situation to a large extent, as there are well-known and historically
documented cases in which Pellé asks Foch to hand over military command
over the Czechoslovak army. However, Foch vehemently rejects his request
and leaves command to General Piccione.

Plans for the implementation of the Military Action occupying the new
demarcation line were implemented in connection with the planned offen-
sive action of General d’Espérey. However, the plans of the military offen-
sive were thwarted by Marshal Foch himself through his telegram no. 3597/
BS of 8.4. 1919. In response to information from Pellé, it clearly showed a
defensive solution to the situation. The defensive position was thus also
ordered to the Czechoslovak army.** Minister Klofac also had to take a stand
on Floch’s telegram by issuing order no. 11021, the essence of which was
the restriction of military activities in the border area with Hungary exclu-
sively for defense purposes. Contrary to the telegram, however, this order
ordered members of the Czechoslovak army to proceed covertly in occupy-

13 VHA Praha, Prezidium 1919, kr. 7, ¢.38. (archival document).

14 FERENCUCHOVA, Bohumila: Talianskd a francuzska vojenskd misia na Slovensku a Ces-
ko-slovensko-madarsky konflikt v rokoch 1918-1919. In: Slovensko a Madarsko v rokoch
1919-1920: Zbornik referatov z konferencie v Michalovciach 14-15.6.1994, Matica
Slovenska, 1995, 140.
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ing Hungarian territory.” The direct order to proceed was thus not issued
through the Paris Ministry of National Defense until 27.4. 1919. Neverthe-
less, operation in the border area significantly contributed to the deterio-
ration of relations and to the unpleasant life of the war-torn population of
the border area.

From the point of view of the new demarcation line and its subsequent
integration into the Slovak territory, the order of Minister Klofa¢ No. j.
10807/op. from 7.4.1919 played an important role. It modified the proce-
dure of Western Group troops in relation to the occupation of a new de-
marcation line. However, General Hennocque’s Eastern Group was to join
the advance, supporting the Eastern bloc of Piccione’s army. However, Min-
ister Klofa¢’s order also reckoned with possible Hungarian resistance to the
Czechoslovak army. The resistance was to be faced with the help of General
Hennocque, with the proviso that the possible occupation of Subcarpathian
Russia would be postponed until the conflicts with Hungary were resolved.
However, the primary goal of the Eastern group remained to occupy the line
Vajddacska, Szolomaj elevation 121, Kiskévesd, Nagyrozvagy, Agard, Bezdék,
Nagyldnya, Hetyen. To the east, the group was to continue in the line of
Botragy, Batyu, Nagydobrony, Putka Helmec elevation 304, Arok elevation
333, Uh river.’®

The order of Minister Klofac itself also encouraged the accelerated pro-
cess of occupying the demarcated border, while the Western Group was to
ensure occupation from Verovice to Blatny stream. As a result, individual
action plans were subsequently developed by the commanding generals.
From the point of view of the Western Group, it was crucial to occupy the
industrial and surrounding area near Miskolc was crucial. However, creating
a concrete and comprehensive roadmap was not a simple task. General
Piccione worked on his plans continuously during April 1919, with specific
contours being created through six separate and consecutive orders.’

In their plans to occupy the new demarcation line, neither Generals Pic-
cione nor Hennocque could forget the decision of the Minister of National

15 VHA Praha, MNO — Hlav. $tab, Oper. odd. 1919, kr. 1, ¢.3-9/4, tiez kr.2 ¢.3 23/13. (archival
document)

16 HRONSKY, Marian: Trianon Vznik hranic Slovenska a problémy jeho bezpecnosti (1918-
1920). VEDA, 2011, 217.

17 There were orders: no. 2187/op. from 10.4.1919, no. 2233/op. from 12.4.1919, no.
2275/op. from 14.4.1919, no. 2347/op. from 19.4.1919, no. 2505/op. from 27.4.1919,
no. 2528/op. from 28.4.1919.
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Defense Klofac¢ and his plans which were more than territorial. Klofa¢ also
tried to prevent the penetration of Bolshevik political views into our terri-
tory. Last but not least, we cannot forget the efforts to ensure the smooth
running of rail transport through the Ipla valley to Uzhhorod. The subse-
quent process of occupying the demarcated areas and its successful im-
plementation was to be coordinated with representatives of the Romanian
army. Together with the Czechoslovak ones, they were able to force the
Hungarian army back.

However, as we have already mentioned, the occupation of the men-
tioned areas was supposed to start as soon as possible. The most probable
date for the start of the military offensive against Hungary was thus set on
18 January 1919, despite the fact that the first ministerial order did not in-
clude the possibility of its implementation yet. However, the order issued on
April 7, 1919, also came with the reorganization of the armed forces in the
territory of the former Hungary. As a result of Klofa¢’s order, the Czechoslo-
vak army was divided into two groups, the above-mentioned Western and
Eastern groups. In this context, however, we cannot forget the emerging com-
plications with the formation of the 4th Czechoslovak Division. It was to be
formed by militia battalions from Italy.’® However, problems could also arise
due to the accumulation of German forces. They were concentrated around
the German-Silesian border and made it difficult for troops in the Tesin region
to cross. Due to the complicated international political and military situation,
the relevant military units did not manage to consolidate their positions, and
the military operation could not begin on the expected date of April 18, 1919.
The unchanging and relatively strict attitude of Marshal Foch to maintaining
a defensive attitude in the area of occupying a new demarcation line with
Hungary is unforgettable. General Pellé also tried to solve the ambiguous sit-
uation in the Czechoslovak army. As the situation became considerably more
complicated as a result of the Romanian army;, it was necessary to reconsider
the attitude of Marshal Foch at the time.

As a result, he wrote to the marshal asking about his current position.
However, Pellé did not receive answers to his questions in connection with
the further progress of the Czechoslovak army. As a result, it is therefore
necessary to argue about how the general could or should have explained

18 VHA Bratislava, Zemské vojenské velitelstvo Bratislava 1919, Prezidium, kr. 3, S-280-
3/11 —Hlasenie generala Piccioneho ¢.2233/0p. z 12.4. 1919; VHA Praha, MNO — Hlavny
$tab, Oper. odd. 1919, kr. 1, ¢.3-9/4 — hlasenie generala Piccioneho ¢. 2275 2 14.4.1919.
(archival document)
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the marshal’s actions. Should the Czechoslovak army continue to maintain
its position and continue to maintain a defensive stance towards further ac-
tion, or invade into Hungarian territory and occupy a new demarcation line
in cooperation with the Romanian army? However, the emerging historical
circumstances clearly indicate that the situation and especially the spread
of misinformation and half-truths contributed to this hectic post-war period
and managed to provoke a military conflict between the Czechoslovak and
Hungarian armies in the border area.
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Abstract

The present study deals with the initial stage of the Versailles Peace Con-
ference. In the first phase of the conference, in addition to the Covenant of
the League of Nations, efforts were made to conclude an agreement with
Germany. The negotiation process has been extremely turbulent. German
officials sought to make a peace that fully respected Wilson’s points, which
was no longer possible at the time. The presented study maps the state
of negotiations and compares the final form of the Versailles Peace Treaty
with the position of Germany and the so-called Entente Powers. It also pays
attention to the impact of the Treaty of Versailles on the creation of new
state borders in Central Europe.

Keywords

Versailles Peace Conference, Peace Treatys from Paris, creation of borders
in Central Europe in 1918, negotiations in Paris Peace Conference, End of
the First World War

Although the armistice after the Great War had been signed on 11 Novem-
ber 1918, the Peace Conference itself did not formally begin until 18 January
1919. There were several reasons for that time shift. The UK elections and
Lloyd George’s attempt to retain his position as the Prime Minister was the
first of them. Another reason was US President Woodrow Wilson’s effort
to travel to Europe and attend the planned Peace Conference in person. In
addition to the aforementioned US and UK officials, Georges Clemenceau,
the French Prime Minister also played an important role. It was these three
politicians who largely determined the nature of the negotiations. How-

1 This work was supported by the Slovak Research and Development Agency under Con-
tract No. APVV-19-0419.
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ever, Russia as one of the former allies of the Treaty was absent from the
Conference. The Peace Treaty of Brest-Litovsk signed between Russia and
the Central Powers in 1918 excluded Bolshevik Russia from the Alliance.
Russia’s political character after the Bolshevik revolution was perhaps the
biggest obstacle to their joining the negotiations in Paris.
A total of thirty-two states and about two hundred plenipotentiaries at-
tended the Peace Conference. The Conference had the character of an al-
lied conference. The defeated countries were not represented, but their
representatives were invited in the final stage of the adoption of peace trea-
ties. The actors participating at the conference dispositioned themselves by
power into powers with general interests and smaller states with limited
interests. The participating countries were classified into four categories:

1. Great Powers with general interests — the USA, the United Kingdom,
France, Italy, and Japan.

2. Countries engaged in the war having interests of a partial nature, e.g.
Belgium, Brazil, Czechoslovakia, Serbia, Poland, and China. They only
attended the meetings that concerned them.

3. Countries that severed diplomatic relations with the Central Powers,
e.g. Peru and Bolivia. They attended only the meetings that concerned
them.

4. Neutral states or those being in the stage of establishment — these were
only admitted to meetings if invited by one of the Great Powers.

The number of delegates who could take part in the negotiations was also
determined for each country. The Great Powers had 5 authorised delegates
each. Belgium, Brazil, and Serbia could send three delegates. Czechoslo-
vakia, Poland, Portugal, Romania, Thailand, the British Commonwealth of
Nations (Australia, South Africa, and Canada), and India could send two
delegates each. Other countries could only send one delegate. The total
number of delegates in the relevant stages of the Conference approached
a thousand. However, the decision-making on the most important issues as
well as the prioritisation of the addressed issues remained in the hands of
the Great Powers.

The dispositioning of the states by their power and the individual ideas
on peaceful arrangement among the representatives of the Great Powers
defined the main topics of the Conference, besides the main contentions.
The Peace Conference agenda was being shaped in the process and was
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conditioned by the development of the situation in Europe, by the current
conflicts among the states, by the demands of nationalities and, to a large
extent, by the demands of the victorious Treaty Powers. Specifically, the
Conference was to discuss the issue of the formation of the League of Na-
tions, the German and ltalian issues, as well as the issues of new states,
emerging borders, or redistribution of the former colonial territories.?

The so-called Council of Four was the supreme body of the Conference?
which comprised of the representatives of the United Kingdom, France, the
United States, and Italy. Independently of that, the so-called Triumvirate
composed of Clemenceau, Lloyd George, and Wilson was created — they
were the key actors in the Conference. Other bodies of the Conference in-
cluded the Supreme Military Council that decided on military issues, the Su-
preme Economic Council that served as an advisory body for issues related
to the economy and also took care of e.g. supplying the areas that suffered
from the greatest shortages of food and clothing after the war. Individual
committees and commissions also served as the main bodies which com-
prised of experts in the relevant branches of science, they were responsible
for preparing drafts and subsequently submitting them for decision to the
Supreme Council. We also include the Peace Conference plenary sessions
among the main bodies of the Conference. Their role was to familiarise
themselves with the drafted motions concerning the League of Nations
and the peace treaties that had previously been approved by the Supreme
Council of the Conference.*

At the Paris Peace Conference, a two-pronged approach was used to ad-
dress the issues. In the first place, demarcation of problematic territorial
boundaries was left to the selected experts. They were commissioned to
assess the affiliation of the area concerned in terms of its geography or
history with an emphasis laid on accurate statistics and specific attitudes of
the local population. The second principle of the decision-making was the
subsequent plebiscite, i.e. popular secret ballot under the supervision of an
international body.> We consider the application of both of the above prin-

2 PROCHAZKA, Rudolf: Likvidace vdlky 1919. Praha, Orbis, 1935, 24-26, 28-43.

3 The original Council of Ten (two representatives of the USA, Great Britain, France, Italy,
and Japan) was first replaced by the Council of Five (comprising only the heads of del-
egations of the 5 powers) and later by the Council of Four which, at one point, became
the so-called Triumvirate.

4  HoUDEK, Fedor: Vznik hranic Slovenska. Bratislava, Prudy, 1931, 289.

5 DEeJMEK, Jindfich a kol.: Zrod nové Evropy. Versailles, Saint Germain, Trianon a dotvdreni
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ciples as an effort to partition Europe as fairly and sustainably as possible

after World War |. As a matter of fact, no previous peace conference® had

to address so many problematic issues together and subject them to such

a thorough analysis.’

The future organisation of Germany — a country that was considered one
of the villains of the war —was one of the fundamental issues that the Confer-
ence had to address. By signing the Peace Treaty of Brest-Litovsk on 3 March
1918, Germany itself considered the issue of the organisation of Eastern Eu-
rope to be resolved. Peace with Soviet Russia was beneficial for the Germans.
However, the course of the last stage of the Great War destroyed Berlin’s
ideas on the outcome of the war. The way out of the unfavourable situation in
which Wilhelm’s Germany found itself was in President Wilson’s well-known
14 Points the general wording of which often allowed for different interpre-
tations and gave Germany a relatively wide margin of manoeuvre in peace
negotiations. In particular, the first five points could be used to weaken the
superpower position of the United Kingdom and France.®

The Government Statement of Prince Maximilian von Baden, the last
Chancellor of Imperial Germany, dated 5 October 1918, clarified the Ger-
man war objectives as, in a sense, the opposite to Wilson’s Memorandum.
The Chancellor of the Reich formulated the following points:

1. It was also in Germany’s interest to conclude a special agreement that
excluded the formation of both defensive and offensive associations
and ensured open diplomacy under the control of public opinion and
nations.

2. Germany was to agree to free navigation at sea in times of peace and
war, so that the closure of the seas would never again become an in-
strument for the starvation of nations.

povdlecniho mirového systému. Praha: Historicky Ustav AV CR 2011, 23-24. BOEMEKE,
Manfred—FELDMAN, Gerald—GLASER, Elisabeth (eds.).: The Treaty of Versailles. A Reas-
sessment after 75 Years. Cambridge, Cambridge University Press, 1998, 469.

6 On the beginnings of diplomacy, see: VRANA, Vladimir: Rimska diplomacia na sklonku
republiky. In: VLADAR, Vojtech (ed.): Rimsko-kdnonické vychodiskd slovenského a eu-
ropskeho verejného prava: zbornik z konferencie Katedry rimskeho a cirkevného prava.
Prague, Leges, 2020, 39-51.

7  MACMILLAN, Margaret Olwen: Mirotvorci: pafizskd konference 1919. Praha, Academia,
2004, 18.

8 PROKS, Petr: Vitézové a poraZeni. Stfedni Evropa v politickych planech velmoci za Velké
vdlky a na mirové konferenci v PariZi (1914-1918/1919-1920). Prague, NasSe vojsko,
2016, 174.
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N

10
11

Germany wanted to have the same rights and no advantages in trade
with other nations because it was these advantages that caused dis-
crepancies among the nations to date.

Germany did not reject the equal and balanced disarmament of all the
countries, including its neighbours, on land, at sea, and in the air.

The colonial issue had to be addressed in the light of the economic in-
terests of the peoples of Europe based on efforts to restore ownership
of the colony according to the pre-war situation.

Withdrawal from the occupied Russian territory and freedom for Russia
should exclusively apply to territories originally inhabited by Russians,
while other peoples and territories of the former Tsarist Empire, such
as the Poles and Lithuanians, the Baltic and the Caucasian peoples or
Finland and Ukraine, were free to decide on their destiny with the ex-
clusion of demagogic or military terror. Their freedom of self-determi-
nation had to be ensured under international supervision while re-es-
tablishing the right of each region to reunite with new Russia in the
future.

Germany agreed to restore the sovereignty and integrity of Belgium.
Germany did not want to usurp any territory belonging to France and
was ready to negotiate Alsace-Lorraine with its enemies. However,
Germany rejected President Wilson’s view that the annexation of Al-
sace-Lorraine to Germany in 1871 was unjust because long before
that it had been France that had forcibly severed Alsace-Lorraine from
Germany, having made the territory a bone of contention in Europe.
Therefore, its destiny had to be resolved not according to the old law-
lessness, but according to historical law under which the population
of Alsace-Lorraine could not be subjugated to military seizure by the
German army but neither to ruthless French chauvinism, and its future
must be decided accordingly.

and 10) Regulation of the internal relations of Austria-Hungary and set-
tlement with Italy was a matter of our faithful ally the interests of which
were as close to our hearts as our own.

. The same position applied to Romania, Serbia, and Montenegro.
. Similarly, the same principles had to apply to Turkey as to all countries

made up of diverse nations. Switzerland as the homeland of three dif-
ferent ethnicities offered evidence of the possibility of resolving such
national issues.

67



ERIK STENPIEN

12. Germany agreed with Poland’s declaration of independence, but the
vital interests of Allied Austria-Hungary had to be taken into account, as
well as the safeguarding of the rights of ethnic and religious minorities
in Poland.

13. Also, the principles of the envisaged union of nations for securing peace
had to apply to all the existing enemies who, after the end of the war,
plan to wage an economic war against Germany, which sought the same
opportunities for commercial activity as all the enemy countries did. Oth-
erwise, proposals to establish a similar union of nations would be a com-
mon-place phrase because in reality it would become a commercial hos-
tile league against Germany and the war would continue by other means.®

Maximilian von Baden, the Chancellor of the Reich, sent President Wilson a
request for peace on 3 October 1918 asking him to take over the restoration
of peace and inform all the war-leading countries of the German offer. In his
answer of 8 October 1918, Wilson posed Germany the following questions:
1. Whether it was willing to accept his peace programme of January 1918.
2. Whether it would leave all of the occupied territories.

3. Whether the Chancellor of the Reich was only acting on behalf of those

who had waged the war so far.

Maximilian von Baden announced the acceptance of all the US demands
on 12 October 1918. Wilson responded with a note of 14 October 1918
in which he demanded unconditional submission to his conditions, leaving
from the occupied territories, making of a ceasefire, ending the submarine
war, and removing the personalities who violated international treaties and
started the war, especially the resignation of Emperor Wilhelm Il. Other-
wise, he refused to negotiate peace.’

Berlin accepted the US conditions on 20 October 1918 with the assur-
ance that it was ready for fundamental changes to the German constitu-
tional system of the time. It is only understandable that the Emperor in
particular was surprised by radical US demands leading to the abolition of
the monarchy; therefore German diplomacy began to squirm. Wilhelm Il as
monarch repeatedly promised to advocate the change of the constitution-

9 CHICKERING, Roger: Imperial Germany and the Great War, 1914 — 1918. Cambridge,
Cambridge University Press, 2002, 205.
10 KRiZEk, Jaroslav: Prvni svétovd vdlka. Prague, Nase vojsko, 1968, 258.
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al system. The response, however, was Wilson’s third note of 23 October

1918, in which the US President demanded the unconditional surrender

of Germany, abdication of the Emperor, and abolition of the monarchy as

a precondition for making the peace. Berlin accepted these demands on

27 October 1918, but relied on the British and the French in particular to

respect Wilson’s original programme when negotiating peace.*

The peace made on 11 November 1918 was preceded by a series of up-
risings in the German Army. Dissatisfaction of the German public and rad-
icalisation of the country’s political life compelled the resignation of the
Emperor just two days before making the peace in Compiégne. Power in
the country was taken over by the Council of People’s Deputies headed by
Friedrich Ebert, Germany’s future first President. The conditions imposed
on defeated Germany on 11 November 1918 were devastating. These may
be summarised in several groups:

1. Conditions on the Western Front: Cessation of military operations with-
in six hours of the signing of the armistice; immediate evacuation of
troops from the occupied territories of Belgium, France, and Alsace-Lor-
raine; releasing the prisoners of war; surrendering a specified number
of heavy military equipment; evacuating the German Army from the left
bank of the Rhine which would be occupied by the troops of the Treaty,
while the cost of their stay was to be borne by Germany.

2. Conditions on the Eastern Front: All of the German troops were to leave
the territory of Russia, Romania, and Turkey and withdraw beyond the
borders of Germany of 1 August 1914; the German Government was
expected to annul the Peace Treaty of Bucharest and the Peace Treaty
of Brest-Litovsk; allied troops would be given free passage through Ger-
many east to Gdansk and the Vistula.

3. Conditions in Africa: Evacuation of German troops from East Africa
within one month at the latest.

4. Conditions at sea: Immediate cessation of hostilities at sea and notifi-
cation of the exact whereabouts of German warships; all the German
submarines were considered to be captured vessels and were required
to dock of the nearest port belonging to the Treaty within 14 days; Ger-
many was obliged to hand over naval ships to the Allies and was obliged
to destroy 50 new vessels; Germany was obliged to return the captured
merchant ships to the Allies.

11 vON BADEN, Max: Erinnerungen und Dokumente. Stuttgart, Ernst Klett, 1968, 602.
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5. Conditions in the air: all of the German military aircraft was to withdraw
to German airports and remain on the ground.

6. Other conditions: The Allies would maintain the existing blockade of
Germany; German merchant ships would be confiscated; the Allies
would supply Germany with necessities to the extent necessary; Ger-
many undertook to pay war compensation to the Allies and neutral
states.

The conditions set in this way had a very grave impact on Germany’s inter-
nal life and its international standing.?

In order to achieve the best possible position for Germany at the Paris
Peace Conference, the Minister of Foreign Affairs was removed from his
office in Germany. On 18 December 1918, Ulrich von Brockdorff-Rantzau, a
career diplomat who was more acceptable to the Allies, was appointed to
the office. The new German head of diplomacy emphasised that the Ger-
man Government accepted the US President Wilson’s programme, but the
territorial demands of the enemy (especially those of Poland) were not fair
and were in direct conflict with Wilson’s programme. Therefore, they re-
jected these demands as they were potentially leading to another war in
Europe. The foreign policy programme of the new German Minister of For-
eign Affairs was also taken over by the new social democratic government
of the Weimar Republic.??

At the Peace Conference, disputes were meanwhile taking place among
moderate Americans, pragmatic British, ‘revanchist’ French and ambitious
Italians over the conditions of a peace treaty with Germany. At one point,
it seemed that the whole Conference would end in failure (what they had
hoped for in Germany). German diplomats relied on the unity of the vic-
torious countries falling apart, that the Americans and the British would
oppose the exaggerated claims of the French. Germany would join the ‘An-
glo-Saxons’ in such a situation and, together with them, strike back France’s
claims. The British Prime Minister David Lloyd George therefore submitted
to the other members of the Council of Four on 24 March 1919 a funda-

12 PROKS, Petr: Prvni svétova vdlka a velmocenské pldny cisarského Némecka (1914- 1918).
In: HAJEK, Jan — KOCIAN, Jifi — ZITKO, Milan (eds.).: Fragmenty dé&jin. Sbornik praci
k Sedesatinam Jana Gebharta. Prague, Institute of History of the AS CR, 2006, 425.

13 ScHWABE, Klaus: Deutsche Revolution und Wilson-Frieden. Die amerikanische und deut-
sche Friedensstrategie zwischen Ideologie und Machenpolitik 1918/1919. Dusselforf,
Droste Verlag, 1971, 92.
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mental Memorandum on the need for a sensible approach in creating the
conditions of a peace treaty to ensure long-term peace. In his opinion, col-
onies could be taken away from Germany or its army could be reduced —
this was irrelevant. If Berlin got the impression that it was treated unfairly
during the peace negotiations, it would find a way to avenge its enemies.**
Twenty years later, it became clear that the British Prime Minister was an
excellent prophet.

The British Prime Minister’'s Memorandum further emphasised that the
Peace Conference must not leave behind a “pernicious legacy” by placing
millions of Germans, Hungarians and other minorities under foreign rule.
It must not incite revolutionary forces to ignite whole Europe. And above
all — the Conference must not put Germany’s back to the wall, because a
threat would arise that it will unite with the Bolsheviks and provide its in-
tellectual and organisational skills to revolutionary fanatics whose dream
is to conquer the world for Bolshevism by armed forces. The Four Great
Powers must therefore also put limits on building the warships and the ex-
pansion of armies only accepting Germany into the League of Nations when
it is sufficiently stable. The League of Nations will protect international law
and freedom throughout the world. In return for their moderation, London
expected a high-levelled accommodating approach from Berlin. However,
the Germans did not manifest this for a very long time. It was realistically
possible to expect the occupation of the whole of Germany as requested by
the French in particular.®

At the request of the Allies, the official German delegation headed by
the German Minister of Foreign Affairs arrived in Paris on 17 April 1919 to
whom the Allies officially presented the conditions of the Peace Treaty on
7 May 1919. Brockdorf-Rantzau communicated the views of the German
delegation to the Allies as soon as two days later. After a preliminary review
of the draft treaty, the German delegation came to the conclusion that the
decisive points of the peace conditions were contrary to the principles of
the rule of law, therefore the German nation would not accede to them. In
the opinion of the German delegation, the draft Peace Treaty contained re-
quirements that were unacceptable to any nation, and many of them were
unattainable in the opinion of German experts. The German delegation

14 GRAEBNER, Norman—BENNETT, Edward (eds.).: The Versailles Treaty and Its Legacy: The
Failure of Wilsonian Vision. New York, Cambridge University Press, 2011, 76.

15 ScCHELLE, Karel: Paris Peace Conference (1919-1920) and its influence. Brno, NOVPRESS,
24,
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therefore decided to draw up and submit to the Allies their own comments

on the draft Peace Treaty. This happened on 29 May 1919.

In terms of its own counter-proposal, Germany was aware that it had
to make sacrifices in order to gain peace. On the other hand, there were
certain limits that it could not cross. Therefore, Germany submitted the fol-
lowing proposals:

1. Proposal for its own disarmament with a reduction in the number of its
army to 100,000 soldiers. Germany was also willing to give up those bat-
tleships that its enemies had left to it. However, it expected admission
to the League of Nations as an equal member in return.

2. On territorial issues, Germany accepted the US President Wilson’s pro-
gramme.

3. Germany was willing to pay war compensations up to the amount of
100 billion gold marks.

4. Germany was ready to provide its own economic power to rebuild the
devastated areas of Belgium and northern France.

5. Germany was to provide the tonnage of its merchant navy to the enemy
as part of war compensations.

6. Germany offered its own river vessels as a replacement for the de-
stroyed river vessels of Belgium and France.

7. According to Germany, fulfilment of its compensation obligations would
be accelerated if it granted creditors shares in its own industry, in par-
ticular in coal mines.

8. Germany would apply social welfare policy and provide social security
to its workers.

9. Germany demanded a neutral assessment of guilt for the outbreak of
the war and for the war damage caused.®

These German 9 points were followed by a relatively large-scale count-

er-proposal by the German Government to the conditions of peace, the

first part of which contained general conditions. These can be summarised

in three areas:

1. Legal grounds for peace negotiations: The German Government consid-
ered President Wilson’s well-known 14 Points of January 1918 as the
ground for negotiations. The Armistice Treaty of 11 November 1918 in

16 COHRS, Patrick: The Unfinished Peace after World War I. America, Britain and the Sta-
bilisation of Europe, 1919-1932. Cambridge, Cambridge University Press, 2008, 52.
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effect guaranteed Germany that President Wilson’s 14 Points would ex-
clusively serve as the basis for concluding the peace treaty and no other
conditions of allied governments would be supported by the US Presi-
dent. Germany signed ceasefire only on the basis of this guarantee. The
Allies also adopted President Wilson’s 14 Points as the ground for the
subsequent peace. Both parties solemnly committed to that. It follows
that Germany was entitled to these conditions of peace. If the Allies had
violated them, it would have been a violation of international law.

2. Theconflict between the draft Peace Treaty and the agreed legal grounds
and previous guarantees of the statesmen of the enemy: The statesmen
of the enemy repeatedly stated during the war that they were not wag-
ing war against the German nation. They rejected violence against it
and guaranteed it a fair peace. Membership in the emerging League of
Nations was promised by the representatives of the Treaty to all, both
winners and losers. They repeatedly claimed that even Germany was
entitled to that membership, which therefore had the same rights as
the victorious Allies. However, on the other hand, the enemies tried to
destroy Germany’s national existence in violation of international law.
The principle of self-determination of nations declared by the Allies had
to apply also to Germans and the rights and freedoms of Germany had
to be guaranteed.

3. Conclusion: The draft Peace Treaty submitted to the German Govern-
ment was in sharp conflict with the already agreed principles of estab-
lishing a lasting and legal peace. It threatened the territorial integrity
of Germany, meant oppression of German ethnicity and complete de-
struction of the economic life in Germany in the future.

The German proposal itself was the second part of the proposal. It can be

divided into the following points:

1. League of Nations. Only the establishment of the League of Nations
on the basis of equality of both large and small states could guarantee
lasting world peace and a general reduction in armaments. Therefore,
Germany also had to become its equal member.

2. The range of territorial issues in the counter-proposal was relatively ex-
tensive, in accordance with the following points:

The right of the nations to self-determination. No territory was to be torn
away from Germany without the consent of its inhabitants. Germany

73



ERIK STENPIEN

74

was to agree to safeguard all the rights of national minorities within the
League of Nations. It was unacceptable that the self-determination of na-
tions should be to the detriment of Germany’s needs, in particular the de-
sire of the German population to join the territory of the German Reich.
Belgium. The draft Peace Treaty required Germany to recognise the
neutrality of Belgium. However, Germany was to refuse to cede the
areas of Moresnet, Eupen, and Malmiind to Belgium which had never
belonged to Belgium and were home to the “Prussian Walloons”. Their
rights also had to be guaranteed.

Luxembourg. Economically and politically, it should continue to be part
of the customs union with Germany.

Saarland. Germany considered the secession of the Saar to France’s
economic interests to be an illegal solution and an infringement of the
rights of its German-speaking population.

Alsace-Lorraine. It was largely an age-old part of the old German Reich.
Its future was to be decided by the local population. There were three
possible options —to join France; annexation to the German Reich in the
form of a free state; complete independence, in particular the possibil-
ity of making an economic association with neighbours.

German Austria. Its population had been closely associated with the
German “tribal country” through its history and culture for almost a
thousand years. Therefore, Germany could not commit itself to the obli-
gation to oppose the desire of its German brothers in Austria to reunite
with Germany in accordance with the right of nations to self-determi-
nation.

Eastern issue:

Upper Silesia. 1t was a constitutional, territorial and economic part of
the German Reich, which could not exist without it. Poland, on the oth-
er hand, did not need it.

Poznan. A large German population lived here. Therefore, any solution,
regardless of national conditions, was unacceptable, only in terms of
strategic preparations for a possible future attack on the German ter-
ritory, especially when future relations between Germany and Poland
would be regulated within the League of Nations.

West Prussia. This was an old German territory to which the Order of
the Teutonic Knights had already granted its German character. There-
fore, it could not be torn away from Germany.
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Gdansk. As a free city, it had to continue to be economically and by
transport connected to the German Reich.

East Prussia. One and a half million Germans lived here, so Germany
could never agree to its territorial and economic secession to Poland.
Memel. From historical, linguistic, national, and religious points of view,
the German Government rejected the secession of this area as the bor-
der of East Prussia from Germany.

Schleswig. Its future was to be determined by a linguistic point of view
and the right of nations to self-determination, especially in the south-
ern regions.

Helgoland. 1t had to stay fortified in the interests of the island’s popu-
lation, free navigation at sea, fishing, and coastal protection to fishing
ports.

Colonies. Germany would continue to use its colonies as markets for its
own industry and source of raw materials, as well as settlement areas
for its population surpluses. Germany intended to resolve the colonial
issue in the spirit of President Wilson’s points by agreement with the
local population.

Jiao Zhou. Germany was ready to relinquish all of its rights and privi-
leges to the territory of Jiao Zhou and the Shantung Peninsula in China.
Russia and Russian states. Germany would not claim any territory that
belonged to the Russian Empire on 1 August 1914. It considered the
issue of constitutional order and independence of former Russian ter-
ritories to be their internal affair. Germany renounced the Peace Treaty
of Brest-Litovsk when the armistice was made on 11 November 1918.
However, no one could expect Germany to restore and rectify Russia’s
previous rights. Germany could not recognise any allied treaties with
the territories of the former Tsarist Empire in the interests of friendly
relations with Russia or individual parts of the former Tsarist Empire.
Germany wanted to live in peace and friendship with all its eastern
neighbours.?’

3. German rights and interests outside Germany, foreign trade and mari-
time navigation. Germany needed maritime transport for foreign trade,
import of food and raw materials, export of goods and improvement of
its balance of payments. To do so, it needed its own naval fleet and free

17 Akten zur deutschen Auswdirtigen Politik 1918-1945. Serie A: 1918-1925. Band Il. 7. Mai
bis 31. Dezember 1919. Gottingen, Vandenhoeck & Ruprecht, 1984, 104.
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access to seaports in Europe and other parts of the world. Therefore, it
could not waive its original rights, privileges, and concessions in inter-
national trade.

Compensations.

Legal grounds of German obligations of compensation. Germany had al-
ready evacuated its troops from the occupied territories of neutral and
hostile states — Belgium, France, Italy, Montenegro, Serbia, and Romania.
In addition, it had to compensate for damage caused to civilians, military
personnel, and hostile states during the war. However, the German Gov-
ernment considered that their claims should be significantly reduced.
Financial payments. First, it was necessary to accurately calculate the
true value of the damage caused. At the time, Germany had an amount
of 20 billion gold marks ready for this purpose, but the total amount
could in no case exceed 100 billion gold marks.

Economic supplies.

Ships. Germany needed to have its own naval fleet to be able to meet
the supplies of important necessities. It therefore called for a significant
reduction in compensation in the form of the transfer of merchant ships
to the Allies.

Machines and more. In order to preserve the economic sovereignty
of the German nation, it was essential to maintain its own industry. It
would be significantly damaged by compensation in the form of sup-
plies of machinery, most of which were also privately owned.

Coal. The required compensation amounting to hundreds of millions of
tonnes of coal was impossible for Germany to meet, as they did not cor-
respond to German coal reserves or the production of German mines. At
the same time, they would have required disproportionately high trans-
port costs. In addition, Germany had to have enough coal for its own use.
Chemical industry. Germany did not consider it compatible with the
principles of justice or decency to allow any control of its chemical in-
dustry.

Cables. This issue was not related to compensation and could be re-
solved in a different way.®

Economic and political conditions. No secret international treaties were
to be made. Full freedom of navigation on all seas except for coast-
al waters would be allowed. All of the economic constraints would be

18
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10.

removed and a level playing field would be created for all the nations.
All the economic issues would be resolved on the basis of the freedom
and equality of all nations, not on the basis of the material interests or
advantages of some to the detriment of other nations. No special inter-
ests of certain nations or groups of nations would be allowed to serve as
the basis of any peace treaty. No associations or unions or special trea-
ties and agreements were to be permitted in the common family of the
League of Nations. Likewise, no special selfish economic combination or
any form of economic boycott or discrimination would be allowed in the
League of Nations, unless the League of Nations itself used economic
sanctions as a tool to enforce discipline and control. Economic rivalry
and hostility were a major cause of intolerance and a source of war in
the modern world. It was therefore essential to ensure that any oppres-
sion that could result from an unjust peace was ruled out.

Inland shipping transport. Germany rejected international control of
shipping on its rivers and waterways, as well as control of its river ports.
Germany saw it as a violation of its own sovereignty.

Treaties among states. Germany had to conclude a ‘collective agree-
ment with the Allied and Associated Powers’ to cover all the matters of
mutual relations. However, Germany preferred specific and supplemen-
tary treaties with individual states on specific issues of mutual relations.
Prisoners of war and cemeteries. Germany called for an immediate re-
lease of prisoners of war and interned civilians, as well as the conclu-
sion of a treaty on military cemeteries.

Sanction conditions. Germany considered the sanction conditions in the
draft Peace Treaty to be unlawful persecution. It therefore called for the
blame for starting the war and violating the rules of war to be assessed
by an international court of justice the members of which would be
representatives of all the Parties to the Treaty; Germany would have
the same participation in the composition of this Court as the Allied and
Associated Powers; the jurisdiction of the International Court of Justice
would be limited to ruling on matters of international law and the serv-
ing of sentences would be left to the national courts.

Labour market regulation. If Germany had not become a member of
the League of Nations and its labour force and labour protection organ-
isations, it would not have felt bound by its responsibilities and would
have dealt with these matters through German labour organisations.
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11. Liabilities. The fulfilment of all the conditions of the Peace Treaty was to
be related to the long-term occupation of the German territory. Germa-
ny considered this a violation of the principle of non-violence in interna-
tional relations and interference in its internal affairs.*

Tasker Bliss, the US military representative to the Allied Supreme Military
Council and the chief military expert of the US delegation, presented an
analysis of the German counter-proposals on 6 June 1919 in which he em-
phasised that Germany should be admitted to the League of Nations as an
equal member since this was the only way to keep its military potential un-
der control and to avoid the country becoming the focus of potential future
military conflicts.

Nevertheless, Georges Clemenceau, the French Prime Minister and the
Chairman of the Peace Conference, replied to the Head of the German Del-
egation, Minister of Foreign Affairs, on behalf of the Allied and Associated
Powers on 16 June 1919 as follows:

1. Germany with its Prussian tradition was responsible for starting a war.
Its aim was to control and tyrannise the whole of Europe and to sup-
press the freedom of nations. Germany started the war by invading
neutral Belgium and terrorised civilians in the occupied territories. Sub-
sequently, it unleashed an unrestricted submarine war with defenceless
civilians, especially women and children, as its victims. The war deprived
millions of people of their lives. The Allied and Associated Powers there-
fore insisted on the conditions of the Peace Treaty that had been pre-
sented so that Europe could be freed from Prussian despotism.

2. The Allied and Associated Powers sought to establish a new order based
on the liberation of oppressed peoples and the demarcation of national
frontiers in order to ensure lasting peace in Europe.

3. Resolution of territorial issues was linked to international control of in-
land navigation and the access of landlocked countries to the sea, which
would have excluded the domination of any state over its neighbours
and allowed for free trade.

4. The German delegation misunderstood the conditions of peace which
were not intended to destroy Germany that was entitled to an adequate
place in world trade. However, Germany had to settle all the claims for
the damage caused.

19 Ibid., 111-115.
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The amount of compensation was not to be determined by Germany
itself but by the 'Reparations Commission’ to be appointed by the Peace
Conference.

The Allied and Associated Powers were to admit Germany to the League
of Nations immediately upon fulfilment of the conditions of the Peace
Treaty and renunciation of the aggressive policy that gave rise to the
war. Admission to the League of Nations therefore depended on Ger-
many itself and on the German nation.

The Allied and Associated Powers intended to use any eventual eco-
nomic blockades solely as a legal means in the spirit of international
law in order to put pressure on Germany to satisfy the conditions of the
Peace Treaty.

The conditions of peace were not intended to legally settle the previ-
ous war; they were primarily intended to ensure peace, friendship, and
equality among the peoples of Europe.?

The German delegation left Paris in protest immediately after receiving
Clemenceau’s response. The Memorandum of the German Minister for
Foreign Affairs, drawn up after the delegation returned to Berlin on 17 June
1919, contained the following points:

1.

The League of Nations. According to the Allied and Associated Powers,
Germany would be admitted to the League of Nations immediately after
demonstrating goodwill by fulfilling the conditions of the Peace Treaty.
However, the Treaty was technically unenforceable, so the Allied and
Associated Powers did not envisage the accession of Germany to the
League of Nations in the view of the German delegation.

Territorial issues. The principles of the Peace Treaty were not changed.
They remained identical for Belgium, Luxembourg, Saarland, Alsace-Lor-
raine, and German Austria, as well as for West Prussia, Gdansk, East
Prussia, Memel, Pomerania, and Silesia. Poland was to annex German
territories, with just promises to provide a rail link with East Prussia.
Denmark was also to exclusively receive German territory in Schleswig.
The colonies were taken away from Germany without any compensa-
tion and settlement of pre-war debts and without ensuring the security
of the Germans inhabiting some German overseas territories. The con-

20
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ditions for Germany’s relations with Russia and with the newly created
states in the territory of the former Tsarist Empire were not changed.
German rights and interests outside Germany. At the time, Germany
had no licences at all for foreign trade and shipping. Also, nothing had
changed regarding its bills of exchange (receivables) and foreign invest-
ment. Germany’s foreign assets were practically confiscated, especially
in the German colonies and in the territories belonging to Belgium and
France. Mitigation applied only to areas in the newly created countries
in the east —in Poland, Czechoslovakia, and also in Denmark.
Compensations. Article on Reparations No. 231 had been maintained
despite Germany’s inability to pay the amount requested. At the same
time, reduction of this amount by the value of the previously confiscat-
ed ships and cargo had been refused.

Trade and political conditions. The possibility of Germany’s reintegra-
tion into world transport was ruled out. It was clearly an attempt by the
enemy to catch up with Germany’s economic lead from pre-war times.
Rejecting the promise of equal participation of Germany in the League
of Nations and its trade and transport organisations also served this
purpose. German industrial and trade recovery was thus built on uncer-
tain foundations for an indefinite time period.

Occupied territories. All the natural economic and transport relations
with the occupied areas of Germany had been severed. The enemies
had introduced a special customs regime there which was intended to
serve the permanent political secession of the Rhineland.

Legal issues. German private property, which the enemies even intend-
ed to use to cover war compensations, was not observed in those occu-
pied territories.

Transport issues. Germany was still unable to manage its inland water-
way transport. Enemy interventions against German rail transport tariffs
still continued. In order to access the occupied territories and East Prus-
sia, Germany requested: appointing its own representative on the River
Oder (Odra) Transport Commission; the same in the Danube Transport
Commission; it was necessary to ensure that the enemies could not uni-
laterally order the construction of the Rhine-Danube waterway.
Treaties among states. Germany already cancelled all the treaties it had
made with Russia, Romania, and with its allies during the war. All the
rights granted by Germany to hostile, allied, and neutral states before
the war was to remain without reciprocity.
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10. Prisoners of war. Germany released all the prisoners of war, expecting
the same approach from the enemy.

11. Military issues. Germany was willing to limit its own military force in the
spirit of general disarmament, but solely on the basis of equality.

12. Sanctions. Germany demanded from the enemies a definitive list of per-
sons, political and military representatives to be handed over for pun-
ishment. Germany would not be willing to extradite any more people.

13. Labour law. Germany repeatedly stated that it was ready to make inter-
national commitments on labour law, if it became a member of the rel-
evant international organisations. Otherwise, Germany would ensure
the resolution of these issues itself, according to its own laws.

Conclusion: The German Government was willing to accept a fair peace ac-
cording to President Wilson’s Fourteen Points but considered the presented
conditions of peace to be too harsh.#

Meanwhile, the Allies agreed to occupy all of Germany, if it did not ac-
cept the conditions of peace. Germany’s political and military leaders ulti-
mately agreed that a catastrophe threatened in rejecting the Peace Treaty,
i.e. occupation and explosion of revolution. They decided to accept the con-
ditions of peace in order to gain time and the possibility of political change
in the joint reconstruction of Europe. To this end, the Incumbent German
Government resigned and a new one was appointed, headed by Gustav
Bauer. Hermann Miller became the Minister of Foreign Affairs on the day
of the appointment of the new Government on 20 June 1919. In diplomatic
language, this meant opposition to the Peace Treaty to be signed by the
German Government that comprised less important figures than the previ-
ous one. From the German side, this was meant to reduce the importance
of the Peace Treaty as much as possible.

The new Prime Minister informed Paris on 21 June 1919 that Germany
was willing to sign the Peace Treaty, but did not acknowledge any guilt by
the German nation for starting the war and did not comment on Article 277
(Accusation of Emperor Wilhelm II) for violation of international law and his
being brought before an international court) and Article 230 of the Peace

21 Akten zur deutschen Auswidirtigen Politik 1918-1945. Serie A: 1918-1925. Band II. 7. Mai
bis 31. Dezember 1919. Gottingen: Vandenhoeck & Ruprecht 1984, 120-122. PROKS,
Petr.: Diplomacie a ,Velkd vdlka” 1914-1918/1919. Kapitoly o déjindch diplomacie za
prvni svétové vdlky a na mirové konferenci v PariZi. Prague, Institute of History of the
AS CR, 2014, 300.
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Treaty (German Government’s obligation to provide all the documents and
data in the prosecution of perpetrators for war crimes). The next day, the
Allies accepted the German proposal and invited the representatives of
Germany to sign the Peace Treaty in Paris. The head of the German delega-
tion immediately objected that Germany was to accept and sign an unfair
peace treaty that affected the honour of the German nation and Germany
was forced to sign such treaty by the threat of a forcible attack on the Ger-
man nation.

Representatives of the Allies and Associated Powers (including Czecho-
slovakia) and representatives of Germany (Minister of Foreign Affairs and
Minister of Transport) signed the Treaty of Versailles on 28 June 1919.
Accordingly, Germany was obliged to cede Alsace-Lorraine to France; Eu-
pen-Malmind district to Belgium; the region of Hlucinsko (Hultschiner
Lédndchen) to Czechoslovakia; Pomerania, West Prussia and Greater Poland;
the plebiscite was to decide on the affiliation of Upper Silesia and selected
areas of East Prussia, as well as the destiny of Schleswig. Gdansk became
a free city under the patronage of the League of Nations. The latter was
also to administer Saarland incorporated during that time into a monetary
union with France for 5 years. The left bank of the Rhine was to be occupied
by the Treaty Powers’ troops for 5 years. The Treaty created a demilitarised
zone on the right bank of the Rhine to a distance of 50 km. All the fortifica-
tions were destroyed in it and German troops were forbidden to enter. The
German colonies were taken over by the League of Nations which assigned
them as mandated territories to France, Great Britain, its dominions, and
Japan. Germany had to confirm the abolition of the Peace Treaty of Brest-Li-
tovsk and the Peace Treaty of Bucharest. The German Army was reduced to
100,000 men of mercenary troops with a ban on general military service,
its own Navy and submarines. The country’s Navy was severely reduced.
Germany was obliged to surrender a large part of its merchant navy as
compensation for the unlimited submarine warfare and its consequences.
Germany was obliged to supply a specified amount of coal to France and
Belgium as compensation for war damage and pay the first instalment of
war compensations in the amount of 20 billion gold marks for the years
1919-1921. The overall reparations were subsequently to be decided by a
special commission. Germany committed itself to recognising peace trea-
ties with its former allies, Austria, Hungary, Bulgaria, and Turkey.?

22 Mirovd smlouva mezi mocnostni spojenymi a pridruzenymi a Némeckem a Protokol
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The German delegation lodged legal reservations against the Treaty of
Versailles on 28 June 1919, the essence of which was that the Treaty thus
adopted was not a means of establishing a lasting peace, but was to give
rise to other possible conflicts. The Peace of Versailles was considered a
‘harsh peace’ by Germany. Despite the harsh conditions, the signing of the
Treaty of Versailles clarified the international legal position of interwar Ger-
many, allowing it to focus on post-war reconstruction. The situation that
arose in Europe in the 1920s and 1930s (the economic crisis, social divi-
sions, and associated moods in society) resulted in Berlin’s policy based on
the restoration of Germany’s previous position of power. Related to this,
there was an effort to revise some articles of the Peace Treaty of Versailles
and its gradual repeal. Today we know what no one had known at that time,
namely that this would happen as early as 20 years after signing the Peace
Treaty.

podepsané ve Versailles dne 28. cervna 1919 — published in the Collection of Laws and
Regulations of the Czechoslovak Republic under number 217/1921 Sb. z. an.
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Abstract

The paper entitled “Recovery of a Debtor in Financial Difficulties at the
Pre-insolvency Stage” analyses the issue of pre-insolvency and hybrid pro-
ceedings, which, unlike Council Regulation (EC) No 1346/2000 of 29 April
2000 on insolvency proceedings (OJ L 160, 30.6.2000, p. 1), fall within the
material scope of Regulation (EU) 2015/848 of the European Parliament
and of the Council of 20 May 2015 on insolvency proceedings (recast) (OJ L
141, 5.6.2015, p. 19). These are proceedings which, under the law of some
Member States of the European Union, may be opened and conducted for
a certain period of time on an interim or provisional basis before a court
issues an order to open insolvency proceedings. These proceedings are an
alternative to formal insolvency proceedings. Their aim is to recover the
financial situation of a debtor facing bankruptcy.

Key words

insolvency, bankruptcy, pre-insolvency proceedings, hybrid proceedings, in-
solvency proceedings

1. Introduction

Since 2005, in line with the renewal of the Lisbon Strategy, the European
Union (the “EU” or the “Union”) authorities have been focusing their efforts
on ensuring sustainable growth by creating an environment in which busi-
nesses are encouraged to create more jobs. Every business activity involves
a certain degree of risk. Success and failure in business are intrinsically
linked to each market economy.? Creating a more favourable environment

1 This work was supported by the Slovak Research and Development Agency under the
Contract no. APVV-19-0419.
2 Communication from the Commission to the Council, the European Parliament, the
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for financially vulnerable businesses may be one of the prerequisites for
reducing business failure. Taking into account the objectives of the Lisbon
Strategy, EU Member States should seek to ensure that entrepreneurs who
are facing bankruptcy or became bankrupt are given a second chance, as
not every bankruptcy is caused by fraud or personal inability of the debtor.?

The activities of businesses cross the borders of the Member States of
the Union. According to statistics, about one-quarter of insolvency pro-
ceedings have a cross-border element.* Creating a more favourable envi-
ronment for vulnerable businesses is also linked to the need to improve the
legal framework for cross-border insolvency proceedings by streamlining,
simplifying, and speeding up these proceedings. One of the key measures
to improve the functioning of the internal market is the modernisation of
the rules on cross-border insolvency proceedings in the European area,
aimed at facilitating the survival of businesses in financial difficulties and
giving them a second chance.

In order to promote the rescue of economically viable businesses and to
give a second chance to businesses in financial difficulties, Regulation (EU)
2015/848 of the European Parliament and of the Council of 20 May 2015
on insolvency proceedings (recast) (OJ L 141, 5.6.2015, 19) (the “Insolven-
cy Regulation” or the “Regulation”) was adopted, which provides a legal
framework for the conduct of cross-border insolvency proceedings in the
European Union and provides for the coordination of multiple proceedings
with a foreign element concerning the same debtor.

2. Material scope of the Insolvency Regulation

The material scope of the Regulation is defined in a general way to cover
not only Member States’ insolvency proceedings which are winding-up in
nature and the purpose of which is to realise the debtor’s assets and to end
the debtor’s business activities, but also proceedings the purpose of which

European Economic and Social Committee and the Committee of the Regions. Over-
coming the stigma of business failure — for a second chance policy. Implementing the
Lisbon Partnership for Growth and Jobs. COM(2007) 584 final. Brussels, 5.10.2007.

3 Modern SME policy for growth and employment, Commission of the European Com-
munities, COM(2005) 551 final, 10.11.2005.

4 Communication from the Commission to the European Parliament, the Council and
the European Economic and Social Committee. A new European approach to business
failure and insolvency. Brussels, 12.12.2012, COM(2012) 742 final.
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is to reorganise, recover and give the debtor a second chance.® The Regula-
tion applies not only to bankruptcy proceedings, restructuring proceedings
and proceedings concerning discharge of debt, but also to pre-insolvency
and hybrid proceedings.® Therefore, when interpreting the Insolvency Reg-
ulation, it is more correct to use the broader term “insolvency proceedings”
instead of “bankruptcy proceedings”.

Unlike the previous legislation, which was Council Regulation (EC) No
1346/2000 of 29 May 2000 on insolvency proceedings (OJ L 160, 30.6.2000,
1) (“Regulation No 1346/2000”), the Insolvency Regulation does not re-
quire in every case that a debtor be divested of its assets and that an insol-
vency practitioner be appointed in the proceedings. The Insolvency Regu-
lation also applies to proceedings in which a debtor remains in possession
of its assets and no insolvency practitioner is appointed. It follows that the
Regulation applies to proceedings in which the debtor’s assets and affairs
are only subject to control or supervision by a court.” The Insolvency Reg-
ulation defines who is considered a debtor in possession. A debtor in pos-
session is a debtor in respect of which insolvency proceedings have been
opened which do not necessarily involve the appointment of an insolvency
practitioner or the complete transfer of the rights and duties to administer
the debtor’s assets to an insolvency practitioner and where, therefore, the
debtor remains totally or at least partially in control of its assets and affairs.

In some EU Member States, certain insolvency proceedings may be char-
acterised as proceedings in which a debtor is in possession of its assets. The
divestment of the debtor’s assets is optional in some States (e.g. Austria),
and in some States a partial divestment of the debtor’s assets is applied
(e.g. Finland, Belgium, the Netherlands, Slovenia), where certain disposals
of assets have to be approved by an insolvency practitioner. The reason for
introducing proceedings in which a debtor is in possession of its assets is
to reduce the costs of insolvency proceedings (if no insolvency practitioner

5 DuRica, Milan: Konkurzné prévo na Slovensku a v Eurdpskej tnii (Issue 3.). Bratislava,
Eurokddex, 2012, 702.

6 MUCCIARELLI, Federico: A New Insolvency Regulation at Last. European Company Law,
2016, 13(2), 44-45; Preliminary opinion of the Ministry of Justice of the Slovak Republic
on the Proposal for a Regulation of the European Parliament and of the Council amend-
ing Council Regulation (EC) No 1346/2000 on insolvency proceedings; COM(2012) 744
final — 2012/0360 (COD) of 21 January 2013.

7 PIEKENBROCK, Andreas: The future scope of the European Insolvency Regulation. Inter-
national Insolvency Law Review, 2014, 5(4), 424.
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is appointed, there is no need to pay the insolvency practitioner’s fees and
expenses). Another reason is the fact that the debtor knows its business
activity best and can propose measures that could lead to its recovery.
According to the Heidelberg-Luxembourg-Vienna Report, proceedings in
which a debtor is in possession of its assets were introduced in Germany
in 1999 but are less used in practice (about 1% of all cases). An application
for debtor-in-possession proceedings can only be rejected by the court if
there are known specific circumstances that might lead to the proceedings
being disadvantageous to creditors (e.g. it can be proven that the debtor
has been disposing of its assets prior to the filing of the application).® Unlike
Regulation No 1346/2000, the Insolvency Regulation also applies to pre-in-
solvency and hybrid proceedings. Compared to the previous legislation, the
material scope of the Insolvency Regulation has been extended.

As regards the opening of proceedings, the insolvency laws of the differ-
ent Member States differ on the question of jurisdiction to open insolvency
proceedings.’ As a general rule, a court is the authority having jurisdiction
for opening insolvency proceedings. An exception to this rule is that, under
some national laws, jurisdiction for insolvency matters may be conferred on
national authorities other than courts. The Insolvency Regulation responds
to this situation by providing for the jurisdiction not only of the courts but
also of other bodies which, under the national law of EU Member States,
are empowered to act in insolvency matters. For the purposes of the In-
solvency Regulation, the term “court” means not only a judicial body of
a Member State but also any other competent body of a Member State
empowered by national law of that State to open insolvency proceedings,
to confirm such opening or to take decisions in the course of insolvency
proceedings.’ It follows that the term “court” is understood more broadly
in European insolvency law. The Insolvency Regulation explicitly sets out
the matters in which a court, and not another body of a Member State, is
given exclusive jurisdiction. In this context, the Regulation provides for the

8 HEess, Burkhard—OBERHAMMER, Paul—-PFEIFFER, Thomas: European Insolvency Law: The
Heidelberg-Luxembourg-Vienna Report: on the Application of Regulation No 1346/2000/
EC on Insolvency Proceedings (External Evaluation JUST/2011/JCIV/ PR/0049/A4).
Minchen, C. H. Beck, 2014, 52.

9  GOPFERT, Burkhard: International Jurisdiction in European Insolvencies, 2004. [cit. 2017-
04-15]. Available on the internet: https://www.iiiglobal.org/sites/default/files/11-_In-
ternational_Jurisdiction_0.pdf (15. 08. 2021.)

10 HESS—OBERHAMMER—PFEIFFER op. cit. 43.
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exclusive jurisdiction of a court in pre-insolvency and hybrid proceedings.
The exclusive jurisdiction of a court (and not of another body) is established
in proceedings under Article 1(1)(c) of the Regulation in which a temporary
stay of individual enforcement proceedings is granted by a court or by op-
eration of law, in order to allow for negotiations between the debtor and its
creditors, provided that the proceedings in which the stay is granted pro-
vide for suitable measures to protect the general body of creditors where
no agreement is reached.!

3. Pre-insolvency and hybrid proceedings

The Insolvency Regulation also applies to proceedings that, under the law
of some Member States, are opened and conducted for a certain period of
time on an interim or provisional basis before the court issues an order to
open insolvency proceedings. These pre-insolvency and hybrid proceedings
were not covered by the previous Regulation No 1346/2000. Pre-insolvency
and hybrid proceedings are governed by the law of the EU Member State
within the territory of which insolvency proceedings have been opened (in-
solvency statute). From a temporal point of view, the basis for determining
the insolvency statute is the moment when the proceedings are opened.
In particular, the insolvency statute governs the opening, conduct and clo-
sure of insolvency proceedings. The insolvency statute is a set of legal rules
governing the agreement between a debtor in financial difficulties and its
creditors concluded in the course of pre-insolvency or hybrid proceedings.
Pre-insolvency and hybrid proceedings are governed by the law of the
Member State within the territory of which the proceedings have been
opened (lex fori concursus).

The Insolvency Regulation provides expressis verbis that it also applies to
situations where a temporary stay of individual enforcement proceedings
is granted by a court or by operation of law in order to allow for negotia-
tions between the debtor and its creditors, provided that the proceedings
in which the stay is granted provide for suitable measures to protect the
general body of creditors in order to ensure the greatest possible satisfac-
tion of creditors where no agreement between the debtor and its creditors

11 BELOHLAVEK, Alexander: Evropské a mezindrodni insolvencni fizeni: Narizeni Evropského
parlamentu a Rady (EU) ¢. 2015/848 o insolvencnim fizeni. Komentdr: Praha, C. H. Beck,
2020, 51.
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is reached. Pre-insolvency and hybrid proceedings aim to achieve a debt
adjustment in relation to creditors, for example by reducing the amount to
be paid by the debtor to its creditors, reducing the interest rate or extend-
ing the payment period granted to the debtor.*? Pre-insolvency and hybrid
proceedings are characterised by the fact that during the negotiation of
a debtor in financial difficulties with its creditors, the debtor is protected
from individual enforcement by creditors during this period, which is limit-
ed in time by law.

Pre-insolvency proceedings can be characterised as proceedings in
which a debtor facing bankruptcy is given the opportunity to recover at a
pre-insolvency stage, as a result of which it avoids formal insolvency pro-
ceedings.’ Pre-insolvency proceedings are an alternative to formal insol-
vency proceedings. Their aim is to recover the financial situation of a debtor
facing bankruptcy. Therefore, it is not a condition for the opening of such
proceedings that a debtor is bankrupt. These proceedings apply to a debtor
who is in financial difficulties, as a result of which it is facing bankruptcy.
Some Member States (Austria, Belgium, Estonia, France, Germany, Greece,
Ireland, Italy, Latvia, Lithuania, Malta, the Netherlands, Poland, Spain, Swe-
den, and the United Kingdom) have national legislation governing pre-in-
solvency proceedings. These procedures are applied before insolvency pro-
ceedings are opened, i.e. at the pre-insolvency stage. They allow for the
recovery of a debtor to take place before the bankruptcy order. Pre-insol-
vency proceedings give a second chance to a debtor to recover its financial
situation, unlike insolvency proceedings, which are winding-up in nature.'*

Pre-insolvency proceedings come into play in the event of probable in-
solvency, and they are, as a rule, proceedings without an insolvency practi-
tioner appointed. In these proceedings, a debtor remains in possession of
its assets. The debtor is temporarily granted protection from creditors (a
moratorium), which consists of a temporary stay of enforcement proceed-
ings against the debtor to allow the debtor to negotiate with its creditors.
During the moratorium, the debtor may not be declared bankrupt, and its
restructuring may not be allowed. Two conditions must be met for the con-

12 BEewiICK, Samantha: The EU Insolvency Regulation. International Insolvency Review,
2015, 24(3), 172.

13 BRINKMANN, Moritz: European insolvency regulation. Article-by-Article Commentary.
Minchen, Verlag C. H. Beck oHG, 2019, 28.

14 BOON, Gert Jan: Promoting Business Rescue in Europe. International Insolvency Law
Review, 2016, 7(1), 1.
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duct of pre-insolvency proceedings to take place. Firstly, suitable measures
must be taken to protect the general body of creditors. These are measures
to prevent the debtor’s assets from being diminished in order to ensure
the greatest possible satisfaction of its creditors. The second condition for
the conduct of these proceedings is that they are preliminary to insolvency
proceedings.®> The moratorium period granted to a debtor is intended to
serve the purpose of out-of-court and group settlement of disputes with
creditors. In some Member States, the moratorium is granted by a court'®
or directly by operation of law.'” Pre-insolvency proceedings can result in
successful negotiations with creditors leading to an agreement with them.
If the debtor’s negotiations with its creditors during the moratorium fail (no
agreement between the debtor and the creditors is reached), this will result
in the opening of insolvency or restructuring proceedings, either directly
by operation of law or the law provides that the debtor is obliged to file an
application for the opening of such proceedings.®®

Pre-insolvency and hybrid proceedings must be of the type listed in An-
nex A of the Insolvency Regulation. Pre-insolvency and hybrid proceedings
are temporary. The Insolvency Regulation does not specify the length of
these proceedings. Their length is governed by the law of the Member State
within the territory of which such proceedings have been opened (lex fori
concursus). In general, they last several months. Since these proceedings
are applied at the pre-insolvency stage, the condition of a debtor’s insol-
vency is not required. It is sufficient that the debtor is in financial difficulty.
The term “debtor in financial difficulty” is not the same in the laws of differ-
ent Member States. In general, it can be stated that it is a debtor who is not
yet insolvent but is faced with the prospect of insolvency.

According to the degree of court intervention, proceedings allowing
a debtor to avoid formal insolvency proceedings vary from one Member
State to another. These may be proceedings in which a court has no influ-
ence on the conclusion of an out-of-court arrangement with creditors. In
such proceedings, a court cannot determine the content of the arrange-
ment between a debtor and its creditors. The creditor cannot be forced by
the court to change the content of the arrangement with the debtor. These

15 IKRENYI, lvan: Nariadenie o insolvenénom konani. Komentdr. Bratislava, C. H. Beck, 2020,
61.

16 For example, Greece, Spain.

17 For example, France, Italy, Malta.

18 BELOHLAVEK op. cit. 11.
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are voluntary negotiations between the debtor and its creditors, without
the court being able to influence the content of the arrangement concluded
with the debtor. The concept of out-of-court proceedings does not include
court supervision. In pre-insolvency proceedings, the debtor in financial dif-
ficulties renegotiates the terms of its contracts with its creditors. The debt-
or negotiates more favourable terms which may result in a rescheduling of
payments, a reduction of interest rates, contractual penalties, partial dis-
charge of debt, or a new loan, this all without court supervision. In pre-in-
solvency proceedings, the court has no influence on the conclusion of the
arrangement between the debtor and its creditors. Out-of-court proceed-
ings represent a voluntary arrangement concluded between the debtor and
its creditors without coercion, without court intervention, and without the
possibility for the court to influence the content of such an arrangement.

Some Member States provide for proceedings which contain elements
of an out-of-court arrangement between a debtor and its creditors in com-
bination with some elements of formal judicial insolvency proceedings. In
this case, we are talking about hybrid proceedings, which are characterised
by a certain degree of intervention by an insolvency court. Hybrid proceed-
ings include elements of contract law and some aspects of formal insolven-
cy proceedings.®

In hybrid proceedings, a debtor in financial difficulties negotiates better
terms of contracts concluded with creditors under the supervision of an in-
solvency court (e.g. extension of the maturity of claims). Hybrid proceedings
contain some elements of the so-called out-of-court proceedings (insolvency
proceedings without the influence of an insolvency court) and some elements
of formal insolvency proceedings, which take place under the supervision of
a court. The consent of each creditor is not required to reach an agreement
in hybrid proceedings; the consent of the majority of creditors is sufficient.
In some Member States, the agreement between a debtor and its creditors
does not have a binding effect on dissenting secured creditors.*> A common
objective of hybrid proceedings is to avoid formal insolvency proceedings,
which are winding-up in nature. The means of achieving this objective is an
agreement between a debtor in financial difficulties and its creditors, super-
vised by an insolvency court, allowing for the debtor’s recovery. In some hy-

19 MORAVEC, Tomas—PASTORCAK, Jan—VALENTA, Petr: European regulation of insolvency
status in the hybrid proceedings. US—CHINA Law Review, 2015/12, 455.
20 HESS—OBERHAMMER—PFEIFFER 0Op. cit. 63.
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brid proceedings, the intervention of a court only takes place at the end of
the proceedings in which a debtor is to be recovered, when the court’s role is
to approve the agreement reached with the creditors.

In hybrid proceedings, the debtor remains in possession of its assets un-
der the supervision of a court or an insolvency practitioner. In most States
where hybrid proceedings are applied, an insolvency practitioner is appoint-
ed whose powers are limited to supervision, mediation, and consultation.
As arule, the disposal of a debtor’s assets requires the approval by a court or
an insolvency practitioner. Within supervision, the court examines whether
the agreement of the debtor with its creditors pursues the debtor’s honest
intention, whether it has been reached by fraudulent conduct and whether
any group of creditors has been given special advantages that would lead to
discrimination against certain creditors. During these proceedings, enforce-
ment procedures conducted against the debtor are stayed either directly by
operation of law or by a court order. During the proceedings, the debtor is
granted protection against enforcement proceedings. Hybrid proceedings
have the advantage of being less costly than formal insolvency proceedings.

The Insolvency Regulation does not oblige individual Member States to
introduce specific types of pre-insolvency and hybrid proceedings in their
national laws.?! If a Member State has introduced pre-insolvency or hybrid
proceedings in its insolvency law, the Insolvency Regulation will apply to
such proceedings in addition to the applicable national laws. In the context
of the financial crisis and the increasing number of natural persons who
became bankrupt, some Member States introduced or enlarged existing
pre-insolvency proceedings for individuals.?? Proceedings in which negoti-
ations between a debtor and its creditors are to take place with the aim to
recover the debtor and achieve greater satisfaction of the general body of
its creditors take precedence over insolvency proceedings, the aim of which
is the total or partial divestment of the debtor’s assets and the cessation of
its business activities.?®

As regards provisional and protective measures, it generally applies that
a temporary administrator and an insolvency practitioner have the active

21 Proposal for a Directive of the European Parliament and of the Council on preventive
restructuring frameworks, second chance and measures to increase the efficiency of
restructuring, insolvency and discharge procedures and amending Directive 2012/30/
EU [COM/2016/0723 final — 2016/0359 (COD)].

22 HESS—OBERHAMMER—PFEIFFER 0Op. cit. 42.

23 Recital 11 of the Insolvency Regulation.
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procedural standing (locus standi) to apply for such a measure in insolvency
proceedings. In insolvency proceedings in which the right to dispose of a
debtor’s assets is not transferred to an insolvency practitioner (pre-insol-
vency and hybrid proceedings), the active procedural standing to apply for
a provisional and protective measure pertains to the debtor. In terms of
the passive procedural standing, the ordering of a provisional or protec-
tive measure will be, as a rule, directed against a third party who holds
the property which is subject to insolvency proceedings. In pre-insolven-
cy and hybrid proceedings, provisional and protective measures may also
be ordered against the debtor itself (passive procedural standing), because
no insolvency practitioner may be appointed in these proceedings, i.e. the
right to dispose of the debtor’s assets may not pass to the insolvency prac-
titioner, but the debtor remains in possession of its assets. The purpose of
these provisional and protective measures is to prevent the debtor’s assets
from being diminished.

4. Conclusion

In our opinion, the inclusion of provisions on pre-insolvency and hybrid pro-
ceedings in the Insolvency Regulation is beneficial. If the material scope
of the Insolvency Regulation did not cover pre-insolvency and hybrid pro-
ceedings, this could result in multiple pre-insolvency or hybrid proceedings
being opened against the same debtor with establishments in different
EU Member States, which could have unforeseeable legal consequences,
as the insolvency laws of several Member States would be in competition
and conflicting orders could be issued. Thanks to the inclusion of pre-insol-
vency and hybrid proceedings in the Insolvency Regulation, it is possible to
streamline and coordinate these proceedings, which are often cross-bor-
der in nature. At the same time, the interests of foreign creditors in these
proceedings can be effectively protected. Creditors will be able to defend
themselves more effectively against those acts of the debtor which are det-
rimental to their interests.

Since pre-insolvency and hybrid proceedings have been included in the
material scope of the Insolvency Regulation, the so-called forum shopping
should be minimised in the future. In practice, it is often the case that a
debtor speculatively changes its registered office to another Member State
where the conditions are better for concluding an agreement with credi-
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tors at the pre-insolvency stage. In these cases, conflicts of jurisdiction then
arise where the bodies from more than one Member States may exercise
jurisdiction to open proceedings. The provisions of the Regulation should
prevent a debtor from being able to intentionally transfer its registered of-
fice from one Member State to another Member State before the opening
of pre-insolvency or hybrid proceedings in order to obtain more favour-
able terms for concluding an agreement with its creditors. The inclusion of
pre-insolvency and hybrid proceedings in the scope of the Insolvency Regu-
lation is intended to prevent speculation by debtors which, as a result of an
intentional transfer of their registered office to another State, would result
in the establishment of the jurisdiction of a court of another Member State
to open pre-insolvency or hybrid proceedings. As a consequence, conflicts
of jurisdiction in pre-insolvency and hybrid proceedings will be effectively
avoided so that jurisdiction to open pre-insolvency or hybrid proceedings
concerning the same debtor can no longer be exercised by the bodies of
more than one Member State.

The Insolvency Regulation is based on the principle of giving priority to
pre-insolvency and hybrid proceedings over formal insolvency proceed-
ings. Where there is a likelihood of insolvency of a debtor (e.g. imminent
insolvency caused by the loss of a contract which is crucial for the debtor’s
continued business activity), priority should be given to the opening of pro-
ceedings the purpose of which is to avoid the debtor’s insolvency or the
cessation of debtor’s business activities. Accordingly, the aim of pre-insol-
vency and hybrid proceedings is to achieve the debtor’s recovery and give
it a second chance.

The previous Regulation No 1346/2000 focused more on the debtor’s
winding-up than recovery, causing the total value of the debtor’s assets to
diminish, its creditors to be less satisfied and jobs to be cut. In contrast to
the previous Regulation No 1346/2000, the Insolvency Regulation has mod-
ified the basic rules for the conduct of cross-border insolvency proceedings
to be more geared towards promoting the rescue of debtors in financial
difficulties. The Regulation gives priority to giving debtors a second chance
instead of insolvency proceedings, which are winding-up in nature. The
scope of Regulation No 1346/2000 did not extend to pre-insolvency and
hybrid proceedings aimed at the recovery of debtors and the restoration of
their economic activity. In some Member States, the sharp increase in the
indebtedness of natural persons in recent years has prompted the introduc-
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tion of pre-insolvency and hybrid proceedings not only for legal persons but
also for insolvent natural persons, in order to give them a second chance.

Legislation governing pre-insolvency and hybrid proceedings is found in
the laws of some Member States. This legislation differs significantly from
one Member State to another, which may cause legal uncertainty, in par-
ticular from the perspective of foreign creditors. Therefore, the inclusion of
pre-insolvency and hybrid proceedings in the material scope of the Insol-
vency Regulation can be viewed as beneficial.
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Abstract

In this study, | would like to present the views of Polish conservatives on the
Hungarian state in the interwar period. In the interwar period, there were
few positive premises for cooperation between Poland and Hungary. The
Polish-Hungarian policy was characterized by passivity, despite many pre-
vious years of friendship, no alliance between Warsaw and Budapest was
concluded. Of course, ad hoc political considerations related to the plans to
revise the borders, especially the border with Czechoslovakia, and territo-
rial interests with regard to Slovakia and Subcarpathian Ruthenia, as well as
Romania in the future, brought both countries closer from time to time. In
this study, the views of the National Democracy will be presented, which,
in the interwar period, was one of the largest and most influential political
parties in Poland, although it never created independent governments in
the Second Polish Republic. | hereby present especially the views of Roman
Dmowski, the leader of the national camp. While the Hungarian delegation
left Versailles in mourning moods, it was R. Dmowski, who was the chair-
man of the Polish National Committee and the signatory of the Versailles
Treaty, together with other representatives of national democracy (S. Kozic-
kiego,. K. S. Frycza, R. Piestrzyriskiego and Z. Berezowskiego).
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1. Introduction

The dispute over the genesis of independent Poland, which regained its
sovereignty after 123 years of partitions, is still quite vital in the doctrine
of Polish law. There is no doubt, however, that one of the most important
factors which guaranteed this independence was the so-called “Versailles
order”. In turn, at the Versailles peace conference, Hungary was recognized
as the successor of the defeated Austria-Hungary in World War I. Under the
treaty, the Kingdom of Hungary lost over 70 percent of its territory. Wegréow
was outside the territory of the Hungarian state. As a result of all this, in
the interwar period, there were few positive premises for cooperation be-
tween Poland and Hungary. The Polish-Hungarian policy was characterized
by passivity, despite many previous years of friendship, no alliance between
Warsaw and Budapest was concluded. Of course, ad hoc political consider-
ations related to the plans to revise the borders, especially the border with
Czechoslovakia, and territorial interests with regard to Slovakia and Subcar-
pathian Ruthenia, as well as Romania in the future, brought both countries
closer from time to time.

In this study, | would like to present the views of Polish conservatives
on the Hungarian state in the interwar period. Of course, | will focus on
the views of the National Democracy, which was one of the largest and
most influential political parties in Poland in the interwar period, although
it never formed independent governments in the Second Polish Republic.
| will present especially the views of Roman Dmowski, the leader of the
national camp.? While the Hungarian delegation was leaving Versailles in

2 Roman Stanistaw Dmowski (born August 9, 1864 in Kamionek, died January 2, 1939
in Drozdéw) — Polish politician, political journalist, minister of foreign affairs, member
of the Legislative Sejm of the Second Polish Republic, deputy of the Second and Third
State Duma of the Russian Empire. Co-founder of the National Democracy (National
Democracy, national movement), the main ideologist of Polish nationalism. Polish inde-
pendence activist, who in the first stage proposed the unification of all Polish lands and
gaining autonomy within the Russian Empire, and then regaining independence based
on an alliance with Russia and the Entente, and in opposition to the central states (in
particular Germany). Associated with the neo-Slavic movement. At the end of World
War |, he headed the Polish National Committee, which was recognized by the Entente
states as a substitute for the Polish government in exile and a representative of Poland’s
interests. Polish delegate to the Paris conference in 1919 and signatory to the Versailles
peace treaty. A staunch political opponent of Jézef Pitsudski and his project of creating
a federal state — a multireligious and multinational vision of Poland, the creator of the
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mourning moods, R. Dmowski, who was the chairman of the Polish Nation-
al Committee and a signatory to the Treaty of Versailles, could be pleased
with himself.? In addition, | will present the views of other representatives
of national democracy on the Hungarian issue.

2. Hungary in the political views of Roman Dmowski

The Hungarian state did not play a major role in the foreign policy plans of
the National Democracy. This was due to several reasons, including the fact
that after 1918 it did not directly border on Poland and could not be a sup-
porter of Polish politics. Secondly, it was in conflict with the Little Entente
states, with which, according to the National Democratic Party, Poland
should cooperate. Finally, the foreign policy of Hungary, seeking to regain
lost territory, was contrary to the core curricula of the national democrats,
who guarded the inviolability of Poland’s borders.* It was the revisionism
that was, in the opinion of the National Democrats, one of the main reasons
that disqualified Hungary as a state that could become a close ally of the
Republic of Poland-~®

incorporation concept of the nation state, assuming the polonization of the non-Po-
lish population. One of the fathers of independent Poland — NikLEwIcz, Konrad (red):
Roman Dmowski 1864-1939; w piecdziesieciolecie smierci. Londyn, Instytut Romana
Dmowskiego, 1989, 1-80; WAPINSKI, Roman: Roman Dmowski. Lublin, Wydawnictwo
Lubelskie, 1988, 1-392.; KAWALEC, Krzysztof: Roman Dmowski (1864-1939). Wroctaw,
1997.; DOBRACZYNSKI, Jan: Spadajqgce liscie, powies¢ historyczna o Romanie Dmowskim.
Warszawa, Wydawnictwo Prasy Lokalnej, 2010, 1-251.; WtODYKA, Wojciech: Drugie Zycie
Dmowskiego, Polityka. 2012, 47, 58-61.; KAWALEC, Krzysztof: Roman Dmowski. Wroclaw—
Warszawa—Krakow, Ossolineum, 2002, 1-36.; JACKOWSKI, Stefan: Roman Dmowski i jego
droga do Niepodlegtosci. Londyn, Poldom, 1980, 1-40.; KUtAKOWSKI, Mariusz: Roman
Dmowski w swietle listow i wspomnier. Debogodra, 2014, 1-34.; GIERTYCH, Jedrzej: Rola
dziejowa Dmowskiego. Chicago, Nakt. Komitetu Wydawniczego, 1968, 1-812.

3 DMoOWSKI, Roman: Polityka polska i odbudowanie panstwa. 1. potowa, Przed wojng,
wojna do r. 1917, Czestochowa, Antoni Gmachowski i S-ka, 1937, 1-386.; DMOWSKI,
Roman: Polityka polska i odbudowanie panstwa. 2. potowa, Wojna od r. 1917. Pokdj,
Czestochowa, Antoni Gmachowski i S-ka, 1937, 1-400.; DMOWSKI, Roman: Swiat powo-
jenny i Polska. Czestochowa, 1937 1-336; DMOWSKI, Roman: Niemcy, Rosja i kwestia
polska. Czestochowa, 1938, Antoni Gmachowski i s-ka, 1-253.; Program Stronnictwa
Demokratyczno-Narodowego w zaborze rosyjskim. Krakéw, Przeglad Wszechpolski,
1903, 1-59.
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2002, 255-256.
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The direction of national democrats’ thoughts on Polish foreign policy,
including the foreign policy related to the Hungarian state, was given by
R. Dmowski in the publication entitled: “Polish politics and the rebuilding
of the state”. According to R. Dmowski, it was necessary to strive for an
alliance with Czechoslovakia and Romania, the interest of which was also to
defend the Versailles order. Thus, the main ideologist of the national camp
could not call for the strengthening of Hungary, as he considered it a state
that had common interests with Germany.

According to R. Dmowski, before the First World War, it was not in the
interest of the Hungarians to rebuild Poland. They believed that a strong Ger-
many would protect them against the aspirations of national minorities in
Central Europe and in the Balkans, so the alliance between Vienna and Berlin
was in their interest. The Hungarians were afraid that the collapse of Germa-
ny would also cause the collapse of Austria-Hungary and the reduction of the
lands subordinate to Hungary to ethnographic territories, which, of course,
was contrary to the interests of Poland. He blamed both Germany and Hun-
gary for participating in the war and was an opponent of the vision of rebuild-
ing Poland alongside Germany and Austria.” He accused Hungarians that at
the time of the Austro-Hungarian uprising, the Magyars stopped supporting
the freedom-making efforts of the Slavs, including Poland. Despite the fact
that R. Dmowski appreciated the Polish-Hungarian friendship, for example
during the “Spring of Nations”, he believed that one should strive to weaken
Hungary on the international arena and reduce its territory only to ethnically
Hungarian lands.® Roman Dmowski assumed that the main threat to inde-
pendent Poland in the interwar period was a strong Germany, and he treated
Hungary as a potential ally of Germany, not Poland.®

It is difficult to present Roman Dmowski’s views on Polish-Hungarian rela-
tions without referring to the issue of relations with Czechoslovakia and Ro-

politycznej Narodowej Demokracji (1918-1939). Rzeszéw, Wydawnictwo Uniwersytetu
Rzeszowskiego, 2008, 199.

6 DmMowsKI, Roman: Polityka polska i odbudowanie paristwa. Warszawa, Instytut Wydaw-
niczy Pax, 1989, 1-2.

7  STUDNICKI, Wiadystaw: Przebudowa Europy Srodkowej przez wspdiczesna wojne. Sprawa
polska i jej miedzynarodowe znaczenie. Wieden, 1915, 16.

8 Warto tu jednak zaznaczy¢, ze po Traktacie w Trianon spora cze$¢ terytorium etnicznego
pozostawat poza granicami Wegier. BATOwsKI, Henryk: Rozpad Austro — Wegier 1914-
1918. Krakéw, Wydawnictwo Literackie, 1982, 286-300.

9 KowaLczyk, Michat: Wegry W publicystyce Romana Dmowskiego (napodstawie ,,Po-
lityka polskai odbudowanie panstwa”). Saeculum Christianum, 2015, 22, 222-228.
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mania. R. Dmowski differed in his attitude towards Prague from many leading
politicians of interwar Poland. In interwar Poland, Czechoslovakia was ac-
cused of a generally unfavourable attitude towards Poland. As, for example,
during the Polish-Bolshevik war, it was believed that Czechoslovakia sympa-
thized with the Bolsheviks. Moreover, the occupation of Zaolzie by Czecho-
slovakia aroused negative emotions among Poles. The Czechoslovak Republic
was attacked most by conservatives who considered it a state under the influ-
ence of freemasonry, being anti-clerical and artificially separating Poland and
Hungary. On the other hand, the leader of the National Democrats positively
assessed the existence of Czechoslovakia as being in line with Polish inter-
ests. He marginalized the role of the Slovaks in it, arguing, rightly so, that the
state is controlled almost exclusively by the Czechs, hence he used the terms
“Czechoslovakia” and “Czech Republic” interchangeably in his publications.
According to Roman Dmowski'?, the revival of the Czech state made it
possible to rebuild Poland within such borders and not within other bor-
ders in the west of the country. He noted that, of course, Prague was not
interested in building good relations with Warsaw, but argued that Poles
should not pursue an aggressive policy, but strive to improve Polish-Czech
relations, as it was necessary to prevent Germany’s expansion to Eastern
Europe. Therefore, he considered the attempts to come closer to Buda-
pest and supporting the ambitions of Hungarians towards Slovakia as de-
sirable actions for Germany, and therefore against Polish interests.*

R. Dmowski was also very positive towards Romania, claiming that there
were basically no disputes between Warsaw and Bucharest. Therefore, he
saw Romania as Poland’s natural ally. While Czechoslovakia was to prevent
the expansion of Germany to Eastern Europe, Romania and Poland were
to constitute a protective wall against the Soviets. Therefore, it was in the
Polish interest to strengthen Romania, although he was aware that not ev-
eryone in Poland understood this.*

3. Hungary in the views of other representatives of National Democracy:

Another representative of the National Democratic Party who referred to
the issue of Polish-Hungarian relations in his statements was Stanistaw

10 DMOWSKI op. cit. 293-294.
11 KOWALCZYK op. cit. 226.
12 DMOWSKI op. cit. 290.

101



RENATA SWIRGON-SKOK

Kozicki, a Polish politician and publicist of the national movement, col-
league of Roman Dmowski. Kozicki wrote that Hungary wanted to revise
its borders and the territory that was lost as a result of the war, granted to
Czechoslovakia, Yugoslavia and Romania, and therefore would not want to
belong to the alliance that defended the territorial system of the time. In
his opinion, the victory in the 1935 elections of Gyula Gombds’s party exac-
erbate the already existing revisionist tendencies on the Hungarian side. He
considered the trends aimed at border revision as dangerous for the whole
of Europe, because the rejection of the Treaty of Trianon and the return to
the pre-war borders threatened to politically destabilize the entire region.*

Similar views were presented by another representative of national de-
mocracy, i.e. Ryszard Piestrzyniski, who was a journalist, politician, and a
member of the Sejm of the 3rd term in the Second Polish Republic on be-
half of the National Party. To confirm the expansionist aspirations of the
Hungarian state, he cited, among others, Hungarian Prime Minister Istvan
Bethlen’s speech at the League of Nations in 1929 regarding the need to
change the existing borders.**

For representatives of national democracy, the goals of Hungarian for-
eign policy, including border revision, were not in themselves dangerous,
but the Endeks were well aware that the Hungarians were too weak to
achieve these goals and needed strong allies. Such a natural ally was the
Germans, who also considered themselves wronged by the provisions of
the Versailles agreements and sought change. Therefore, almost through-
out the entire interwar period, representatives of Polish conservatives de-
nounced Hungarian-German cooperation and saw it as a threat to peace
and the inviolability of the borders of the Republic of Poland. It was be-
lieved that Hungary and Germany had a common political goal, which was
to regain pre-war borders and pre-war position in the world. Therefore,
they strongly criticized, among others, the meeting of the Hungarian Prime
Minister Istvan Bethlen with the German Minister of Foreign Affairs Julius
Curtius in Berlin in 1930, as well as the visit to Germany by Gombds after
the victory of Adolf Hitler.” For the cooperation of Hungary with Germany,
which was recognized by the representatives of national democracy as the

13 Kozickl, Stanistaw: Sprawy wegierskie. Gazeta Warszawska, 1920/42, 1.; Kozickl, Sta-
nistaw: Wegry i traktaty. Gazeta Warszawska, 1928/353, 3.; Kozickl, Stanistaw: Jasne
Stanowisko. Gazeta Warszawska, 1930/158, 3.

14 PIESTRZYNSKI, Ryszard: Polityka Zagraniczna. Awangarda, 1929/7-8, 168.

15 Kozietto op. cit. 199-200.
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main enemy of Poland and the political balance in Europe, made any politi-
cal alliance between Poland and the Hungarian state impossible.

The second reason that hindered closer relations with Hungary was
their cooperation with Austria, which, according to the National Democrat-
ic Party, also wanted to revise the borders. The greatest concern in this
regard was presented by Stanistaw Kozicki, who commented on Prime Min-
ister Bethlen’s visit to Vienna in 1931, saying that the main goal of both of
these countries was to rebuild the great Austro-Hungary. To achieve this
goal, both countries had to work closely with Germany, which, according
to Stanistaw Kozicki, was the only one capable of abolishing the existing
borders.'® A few years later, he presented the consequences of the possible
restoration of the Habsburg dynasty in Budapest and Vienna, of course re-
lated to the re-establishment of the Austro-Hungarian federation and joint
actions regarding the change of borders, including also the borders with the
Polish state.'’

Accordingly, the Democrats were afraid that the possible cooperation of
Hungary and Austria, based on the alliance with Germany, would create a
very strong alliance in Central Europe, directly threatening, among others,
the security of Poland. In 1926, an article appeared in the Warsaw morning
newspaper, in which it was written: it is more than doubtful that we would
have survived a similar upheaval in the system of political equilibrium with-
out our dependence on Germany”.*®

Thus, the National Democracy negated any Polish-Hungarian agreement
as one which was a threat to good relations with Czechoslovakia and Roma-
nia and the building of a possible alliance with these countries and which
would consequently lead to the isolation of the Polish state in the region.
Moreover, through Hungary, Germany could have an influence on the Polish
foreign policy. On the one hand, such an alliance would in some way facilitate
entering into friendly relations with Germany, but Poland could pay for it with
Pomerania, Poznan and Upper Silesia. The Endeks also saw negative effects
with regard to the relations with the Soviet Union, as such an alliance would
be directed against the communists. Such views were expressed not only by
Stanistaw Kozicki and Ryszard Piestrzyniski, but also by Joachim Bartoszewicz
(a Polish politician from the National Democratic Party, columnist, indepen-

16 Kozickl, Stanistaw: Wegry i Austria. Gazeta Warszawska, 1931/39, 3.
17 Kozickl, Stanistaw: Habsburgowie. Gazeta Warszawska, 1934/243, 2.
18 KozIEtto op. cit. 201. (Sugestie. Gazeta Warszawska Poranna, 1926/209.)
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dence activist, lawyer, doctor) and Karol Stojanowski (Polish anthropologist
and political activist, scoutmaster, professor, he was the author of a number
of works on history and anthropology, mainly political, social and historical an-
thropology, one of the most active eugenicists in Poland). As an argument for
a negative assessment of a possible close Polish-Hungarian cooperation, the
same argument was always made that Hungary and Poland were and would
always be in opposing camps on territorial issues, and therefore a deeper
political cooperation between them was impossible. The Polish-Hungarian al-
liance, according to the National Democratic Party, was simply dangerous for
Poland, especially due to the German efforts for territorial changes.*

Despite these prevailing views negatively regarding the political alliance
between Hungary and Poland, there were also some publications by rep-
resentatives of the National Democracy that pointed out to some positive
aspects of such an alliance. The aforementioned Stanistaw Kozicki, who was
generally negative about close Polish-Hungarian ties, emphasized, however,
a positive attitude towards the Hungarian nation and attachment to coop-
eration between both nations in the past.? Karol Stefan Frycz, a lawyer and
national activist, also wrote about the common features of both nations,
such as: Roman civilization, noble culture, the tradition of fighting Muslims
or the cooperation of both nations in the past, as well as the need for “eter-
nal friendship” between Poland and Hungary.?*

However, in their views, the National Democrats made it clear that, de-
spite common traditions, political rapprochement and Polish-Hungarian co-
operation would only be possible after the revisionist plans of Hungary had
been abandoned. According to Tomasz Kozietto??, the Endeks believed that
the Polish state should show political confidence only in those states that
guaranteed the present state borders and the territorial structure of Eu-
rope after the First World War. On the other hand, representatives of con-
servatives clearly indicated that if the Hungarians, instead of the revisionist
policy pursued in cooperation with Germany, came closer to the countries
of the Little Entente, Poland should tighten its political cooperation with the
Hungarian state. Of course, Hungary would have to give up its retaliation

19 KozIEtto op. cit. 199-205.; (Szerzej Stosunki Polski z Wegrami w oparciu o w mysl poli-
tyczng Narodowej Demokracji w latach 1918-1939 przedstawia).

20 Kozicki, Stanistaw: Polska i Wegry. Gazeta Warszawska, 1934/314, 2.

21 FRycz, Karol Stefan: Polska i Wegry. Mys! Narodowa, 1934/47, 685-686.; FRycz, Karol
Stefan: Wegry a Polska. Mys! Narodowa, 1938/48, 734.

22 KozIEtto op. cit. 202-203.
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plans, but as indicated by the alliance with Germany, it could be dangerous
for them, because they might regain part of the territory, but they would
become a state dependent on Germany. On the other hand, cooperation
with the countries of Central Europe would allow Hungary to maintain full
sovereignty and political independence.?

Some further changes in the views of Polish conservatives towards the
Hungarian state took place in the 1930s, when, according to the Democrats,
there was a chance for Hungary to abandon its revisionist policy. Assessing
the meeting of Prime Minister GGmbos with Benito Mussolini, which took
place in 1933 in Rome, among others Stanistaw Kozicki claimed that it was
aimed at bringing Hungary closer to the Little Entente, thanks to which the
Magyars ceased to be a threat to the region.?* A similar reference was made
to the non-aggression pact concluded in 1938 between Hungary and the
Little Entente states. According to representatives of national democracy,
this pact guaranteed the inviolability of borders.?

This was especially important after the annexation of Austria and Czecho-
slovakia by Nazi Germany. The new geopolitical situation in Europe forced
the representatives of the National Democracy to modify their views on the
political system in the countries of the Central European region. Moreover,
it was hoped that Hungary, threatened by German expansion, would be
forced to conclude a defense agreement with Poland and Romania. Among
others, Zygmunt Berezowski, Karol Frycz and Marian Seyda (Polish politician
and journalist associated with the national movement, in the 2nd Polish
Republic, a member of the Legislative and 1st term Sejm, senator of the 2nd
and 3rd term, member of the Committee of Ministers for National Affairs
on behalf of the National Party from November 8, 1939) presented views
on the necessity of concluding a trilateral Polish-Hungarian-Romanian al-
liance, which would prevent Germany from further territorial expansion.
According to them, the Polish-Hungarian border was to be created by incor-
porating the Subcarpathian Ruthenia into the Hungarian state. The created
border junction of three countries (Poland, Hungary, Romania) was to play
an important role in the political system of this part of Europe.

The above postulates of the representatives of the National Democracy
regarding cooperation with Hungary were only an episode in the overall

23 Kozicki Stanistaw: Jasne stanowisko. Gazeta Warszawska, 1930/158, 3.

24 Kozickl, Stanistaw: Po rozmowach rzymskich. Gazeta Warszawska, 1933/236, 3.
25 KozIEtto op. cit. 203.

26 BEREZOWSKI, Zygmunt: Rozbidr Czechostowacji. Polityka Narodowa, 1938/7, 426.
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development of the political thought of Polish conservatives in the interwar
period. The Endeks very quickly noticed that the Hungarians did not intend
to form any anti-German bloc in Europe. For this reason, the publications
pointed to the dependence of Hungary’s foreign policy on German interests.
One of the latest statements by representatives of the National Democratic
Party on Hungary’s foreign policy was the assessment of the statements by
the Hungarian Foreign Minister Imre Csaky about the need for friendship
and cooperation between Hungary and Germany. It was pointed out that in
the event of a war, Hungary would find itself in the German camp, and the
borders with Hungary were to be treated as Polish-German borders.?”

4. Summary

Briefly summarizing the views of Polish conservatives on the Hungarian state
in the interwar period, it can be stated that the position of the National De-
mocracy towards Hungary was twofold. On the one hand, the National Demo-
crats emphasized the cultural, historical and civilization community between
the Hungarian state and the Polish-Lithuanian Commonwealth. The similar-
ities in the historical, social and political development of both nations cer-
tainly facilitated their rapprochement and the representatives of the National
Democratic Party could not fail to emphasize this in their views. In addition,
a certain belief in the proximity of the two countries, as well as xenophobia,
inherent in the conservatives of the time (one could also say the same for
modern nationalism of the interwar period), could also contribute to a po-
litical rapprochement between the two countries. Moreover, possible close
cooperation was favoured by the lack of a common border between Hungary
and Poland and, of course, the conflicts related to it.

On the other hand, the attitude of the National Democracy towards
Hungary was determined by political considerations which militated against
close relations between the two countries. National democrats believed
that one should not cooperate and form an alliance with a state the goals
of which were contrary to the political interests of the Second Polish Re-
public. After the First World War, the most important political division in
Europe was the division into the revision states, including Hungary, and the
anti-revision states, of which Poland was a part. For this reason, despite
their efforts, there was no broader cooperation between the two countries

27 KozIEtto op. cit. 204.

106



HUNGARY IN THE VIEWS OF POLISH CONSERVATIVES IN THE INTERWAR PERIOD

in international politics. Also for the National Democrats, the issues related
to the revision of the borders and rapprochement with Germany disqual-
ified Hungary as a political partner of the Polish state. The Endeks rightly
believed that it should be in Poland’s political interest to maintain the invi-
olability of the treaties, and thus of the borders. Of course, Hungary did not
threaten Poland directly, but the great danger, according to the represen-
tatives of the National Democratic Party, was the support of a country that
pursued a retaliatory policy. In their opinion, the territory of the Second
Polish Republic would be threatened then, because Germany, taking ad-
vantage of Poland’s consent to revise its borders through Hungary, could
also file claims for the return of its eastern borders to the state before the
First World War. Poland, which was more exposed to danger due to its geo-
political position, should, according to the National Democratic Party, seek
to defend the status quo by creating a new political configuration in Cen-
tral and Eastern Europe. Therefore, closer cooperation with the Hungarian
state could lead to a tightening of relations with the countries considered
to be the basis of the political system, i.e. Czechoslovakia and Romania. In
addition, closer political contacts with Hungary would also result in closer
cooperation with Germany, which was an ally of the Magyars. According to
the representatives of the National Democracy, this could have led to the
subordination of Polish foreign policy to German ingress. Therefore, repre-
sentatives of national democracy showed political realism in Polish-Hun-
garian relations, ruling out permanent and strong political rapprochement
as a threat to destabilize the European order and violate Poland’s security.

Finally, it should be noted that Polish-Hungarian political relations in the
interwar period were very much influenced (apart from revision and an-
ti-revision considerations, of course) by national problems and the combi-
nation of international politics with the policy towards national minorities,
common in the interwar period. This led to a short-term Polish-Hungarian
rapprochement in the 1930s through the participation of both countries
in the partition of Czechoslovakia. However, this did not bring any major
benefits, except maybe that Hungary did not agree to help the Third Reich
in 1939 in its aggression against Poland.

The assessment of the international situation by the representatives of
national democracy, including relations with Hungary, was generally cor-
rect. Although the suggested steps to ensure Poland’s security, as time has
shown, were not entirely effective.
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Abstract

The First World War, also known as the “Great War”, had catastrophic con-
sequences for international relations, world politics and, last but not least,
the world economy. It was necessary after the war to restart mutual cooper-
ation and relations between countries which were disrupted by the war. The
relations between the countries were disrupted also by the Versailles peace
system, according to which some empires perished and new states were cre-
ated. The outlined relations could not be resolved only through peace nego-
tiations, but it was necessary to resolve and regulate these relations compre-
hensively and systematically “from above”. For this reason, it was desirable to
create an independent international organization that would be able to reg-
ulate these relations in a neutral and peaceful manner. It was the League of
Nations, as the first international organization with permanent institutions,
to serve to ensure a world peace, principle of a collective security and inter-
national cooperation. Despite considerable efforts, the activities of this orga-
nization did not bring the expected results, and the tense relations and power
efforts of the aggressors resulted in another catastrophe in the form of the
Second World War. In the article, the author focuses on the reasons for the
establishment of the League of Nations, its goals, its internal organization, as
well as the reasons for its failure and demise.
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The First World War, collective security, the League of Nations, world peace,
termination of activity of League of Nations
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1. Introduction

Relations between individual countries have been formed since the begin-
ning of the existence of various state institutions. Primarily, it was first a
matter of forming the so-called neighbourly relations between neighbour-
ing states, which were based either on a relationship of peace and coopera-
tion or on various power efforts to control neighbouring countries. Political,
social and trade relations between the individual countries developed in
this way.

There is no doubt that if the country intends to prosper, to be ‘strong’
and internationally accepted, it is necessary to look for allies and support-
ers. Alliance relations between countries have been strengthened and le-
galized on many occasions on the basis of various agreements, whether
bilateral or multilateral. In this way, these relationships are being strength-
ened and realized even today. It is not uncommon for countries to conclude
various agreements and pacts with each other, on the basis of which they
trade, support each other and maintain political and social contacts. The
best situation is when these states have the same or at least similar inter-
ests. The prominent French lawyer and politician, Léon Bourgeois, based
his reasoning on the belief that states, like individuals, are bound together
by bonds of mutual interest.?

If we look at the history of the creation of relations between individual
countries, we can find the necessary need to institutionalize cooperation
between them. With the signing of the Peace of Westphalia in 1468, a sys-
tem of nation-states was created. Until that time, there were empires, city-
states, free cities, etc. After the introduction of the transnational relations,
especially between traders, international organizations began to emerge
from the national — state system. The first international organizations cre-
ated by governments were the so-called administrative unions. The Central
Commission for Navigation on the Rhine was the first modern intergovern-
mental organization. It was created by the Congress of Vienna (1815) and
later replaced by the International Commission for Navigation on the Rhine
in 1831. The International Telegraph Union (ITU — 1865) is considered to be
the oldest intergovernmental organization with a single program goal.?

2 BUINOVA, Helena—PRIVALINEC, Peter: OSN na prahu 21.storoCia. Bratislava, AG Musica
Liturgica, 2007, 11.

3 HORVATOVA, Petra: Medzindrodné organizdcie. https://www.ekonomicky.sk/medzinarod-
ne-organizacie/ (August 12, 2021)
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It can be stated that the institutionalized form of cooperation between
states in all its forms, from its inception to the present, is constantly grow-
ing and has an increasingly significant impact on the development of in-
ternational relations.* And it was no different in the period after the First
World War, when it was necessary to establish general world peace and
restart the broken relations between the countries, as well as their para-
lyzed trade ties.

2. The League of Nations — the reasons for its creation and its role

The outbreak of the First World War led to a significant paralysis of the
relations between the countries built so far, to the disintegration of society
as a whole and to huge losses both in lives and in the economy and trade.
As a result of the First World War, some empires were disintegrated and
new states were created. It was necessary to restart the war-torn politi-
cal, diplomatic and economic relations. It was necessary to put the soci-
ety back on its feet. The ideas of pacifism, European and world integration
were gradually promoted in individual countries. The impact of the war on
society manifested itself in widespread opposition to the war and pressure
to establish an international political organization to ensure international
peace and cooperation. According to Bystricky, the course and results of the
First World War brought three political tendencies to the forefront of inter-
est: the right of nations to self-determination, the principles of collective
security and the democratization of the whole socio-political life, including
international relations.> As a solution, the program of US President Wood-
row Wilson was offered, which was summarized in 14 points and concerned
the international organization of the world after the First World War (1914-
1918). In Point 14, he formulated the need to establish a League of Nations.
Wilson was the first to create guarantees of peace based on the princi-
ples of collective security. According to him, the world should function on
principle, not power, it should function according to law, not interests. The
American president tried to establish a world order in which resistance to

4 RosPUTINSKY Peter: Uvod do tadia medzinarodnych organizacii. Banska Bystrica, Fakulta
politickych vied a medzindrodnych vztahov Univerzity Mateja Bela v Banskej Bystrici,
2011, 9.

5 BYSTRICKY, Valerian: Organizovanie bezpecnosti v rokoch 1918 — 1939. Medzindrodné
vztahy a nddeje na zabezpecenie mieru. http://www.historiarevue.sk/historia-2001-06/
nato/bystricky.htm (August 20, 2021)
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aggression was based on moral and not on geopolitical reasons. The ac-
ceptability of a state’s conduct should have been judged on whether its
conduct was fair and not on whether it endangered the interests of the
Great Powers.® In his speech to Congress in January 1917, he said: “there
may not be a balance of power, but a community of power, not organized
rivalry, but organized peace.”” Wilson’s vision was not a universal world of
democracies, but the system of liberal-democratic states who understand
each other and accept arbitration and disarm, the world of national self-de-
termination, diplomacy, the mechanism of peaceful change, and alliances
of all against any aggressor.®

At the plenary session of the Paris Peace Conference on January 25,
1919, the victorious powers approved a resolution according to which the
Covenant of the League of Nations became an integral part of the peace
treaties. The Covenant of the League of Nations, which also became its legal
basis, was incorporated into the text of the Treaty of Versailles on June 28,
1919, as well as the Treaty of Trianon, the Treaty of Saint-Germain and the
Treaty of Neuille. The Treaty of Versailles entered into force on January 10,
1920, after its ratification by Germany and the three major powers. Thus,
on the basis of the decision of the states participating in the Paris Peace
Conference, which ended the First World War, the League of Nations, the
predecessor of the United Nations (UN), was established. The headquarters
of the League of Nations was Geneva. The first meeting of the Council of
the League of Nations was convened by President Wilson on January 16,
1920 in Paris.

The basic principles of the League of Nations were stated in the Pream-
ble of the Covenant:

»In order to promote international co-operation and to achieve interna-
tional peace and security

by the acceptance of obligations not to resort to war,

by the prescription of open, just and honourable relations between na-
tions,

by the firm establishment of the understandings of international law as
the actual rule of conduct among Governments, and

6 CHMELAR, Eduard: Vznik spolo¢nosti ndrodov. In: WEIsS, Peter: Zrod myslienky kolektiv-
nej bezpecnosti a priciny neuspechu jej aplikacie prostrednictvom spolo¢nosti narodov.
Medzindrodné vztahy, 2006, 4(1), 19-36.

7  WEISS o. cit. 19-36.

8 Ibid.
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by the maintenance of justice and a scrupulous respect for all treaty obli-
gations in the dealings of organised peoples with one another,

agree to this Covenant of the League of Nations”.

As follows from the Preamble and all the articles of the Covenant of the
League of Nations, the basic principles of this international organization
were: the prohibition of wars, justice, and respect for international law.
The members of the League of Nations were committed to respecting the
territorial integrity and independence of the policies of all Member States
against any external aggression. The League of Nations was to represent
the so-called ,,general association of nations”. This was the first attempt by
the international community to establish an international organization with
permanent institutions to ensure world peace and the so-called collective
security and the institutionalization of international cooperation.

The idea of collective security was based on the principle of “one for
all and all for one”. This idea first appeared in the 15th century, when this
form was already promoted on a legal basis by the Czech King George of
Podébrady. Subsequently, this idea developed in other countries, and the
modern understanding of collective security is usually derived from the
Treaty of Osnabriick of 1648, which was part of the Peace of Westphalia.
The idea of collective security presupposes the fulfillment of several attri-
butes:

a) inensuring the security interests of states, the natural balance of power
is replaced by a system of their cooperation,

b) power relations are in principle managed from a single common center,
but the power potentials remain in the hands of national governments,

c) an attack against any State shall be considered as an attack against all°.

As already mentioned, the main reason for the creation of the League of Na-
tions was to prevent further wars, to maintain peace and guarantee inter-
national security on the basis of the principle of collective security, and to
develop international cooperation in various fields. The members of the Soci-
ety were committed to respecting and defending the territorial integrity and
political independence of all members of the Society. Based on the above,
the main goals of this organization can be established and defined as follows:
e maintaining world peace through collective security,

e protection of the territorial integrity and independence of states,

9 KREeJCi, Oskar: Mezindrodni politika. Praha, Ekopress, 2001, 164.; WEISS op. cit. 19-36.
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e support for diplomacy,
e arms restrictions,
e social, political and economic cooperation.

Maintaining world peace through collective security

The main impetus for the creation of an international institutionalized orga-
nization after the First World War in the form of the League of Nations was
the maintenance of world peace and stability in international and political
relations, as well as in economic relations between countries, which were
important for trade re-development. The League of Nations was to provide
a forum for resolving and settling disputes peacefully and to prevent dis-
putes from going to war.

Protection of the territorial integrity and independence of states

The territorial integrity and independence of the state is a basic precondi-
tion for the existence of the state as a territorial unit. The territorial integ-
rity or integrity of states is generally expressed in their Constitutions. For
example, in the Constitution of the Slovak Republic, territorial integrity is
expressed in Art. 3, which states that “the territory of the Slovak Republic
is uniform and indivisible”. Paragraph 2 of this Article states that “the bor-
ders of the Slovak Republic may be changed only by constitutional law”.
After the First World War, new states were formed, also on the basis of
the disintegration of great empires. The borders of these newly created
states were firmly defined and these states were declared independent.
The tense political situation, which was also caused by this new European
order, could have resulted in disputes and the disruption of the territorial
integrity and independence of the newly created states. For this reason, it
was essential not only to maintain peace during the states, but also to pro-
tect and preserve the territorial integrity of new states and their indepen-
dence. This was also one of the reasons for the creation of an organization
such as the League of Nations. President Woodrow Wilson is one of the
greatest protagonists of a commitment to territorial integrity for all states.
His well-known Point 14 of peace programme was about commitments to
guarantee political independence and territorial integrity for both large and
small states. This revolutionary proposal took the form of Article 10 of the
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League of Nations Agreement, the approval of which meant formal support
for the territorial integrity of states.'® Pursuant to Art. 10: “The Members of
the League undertake to respect and preserve as against external aggres-
sion the territorial integrity and existing political independence of all Mem-
bers of the League. In case of any such aggression or in case of any threat
or danger of such aggression the Council shall advise upon the means by
which this obligation shall be fulfilled.” Pursuant to Art. 16 of the Covenant
of the League of Nations enshrines collective security and measures against
any aggressive force and was extended by Article 17 of the Covenant of
the League of Nations to non-member countries. Art. 16 of the Covenant
ordered Member States to apply an economic and financial blockade to an
attacker in the event of an unprovoked attack. Article 16 of the Covenant
of the League of Nations also provided that aggressive conduct would have
the effect of exclusion by the Council from the League of Nations. Follow-
ing a unanimous decision, the League of Nations could also recommend its
members to help the victims of aggression, even militarily.

After the First World War, the territorial integrity was supported by sev-
eral declarations and international multilateral agreements. In 1931, the
League of Nations supported the Stimson Doctrine,** which denied legiti-
macy to the territorial changes brought about by force and aggression.

Diplomacy support

In general, the term ‘diplomacy’ is the activity of negotiating, maintaining
relations between nations. It is also an activity regulating relations between
states or resolving disputes arising between countries on an international
scale. The League of Nations was created to solve the lack of diplomacy and
to promote dialogue other than militarism in resolving disputes. All legal
matters between states were to be referred to the International Court of
Justice, which was the highest court of appeal, and its purpose was to pro-
mote and defend the concept of international justice.

10 Zacher, Mark: The Territorial Integrity Norm: International Boundaries and the Use of
Force. International Organization, 2001, 55(2), 219.
11 Named after US Secretary of State Henry Stimson, who served in 1929-1933.
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Armes restrictions

The League of Nations aimed to limit the production of dangerous weap-
ons and to promote disarmament. The defeated and victorious states were
to be disarmed to the lowest level corresponding to internal security. In
support of this goal, a Disarmament Commission was set up to carry out
an arms survey. It also acted as an advisory body to the Council on military,
maritime and air issues.

Social, political and economic cooperation

During the First World War, social, political and economic cooperation be-
tween countries was disrupted. The First World War left problems such as
inflation, unemployment, hunger, social disintegration, distrust of smaller
states against larger states. After the end of the war, the establishment of
peace and on the basis of the signing of peace agreements, relations be-
tween the countries were gradually renewed. The League of Nations was
also to contribute to this, one of the aims of which was to promote social,
political and economic cooperation between countries, on a global scale.
The above mentioned was supported and implemented by Art. 23 of the
Covenant of the League of Nations, which states that:

»Subject to and in accordance with the provisions of international con-
ventions existing or hereafter to be agreed upon, the Members of the
League:

(a) will endeavour to secure and maintain fair and humane conditions
of labour for men, women, and children, both in their own countries and
in all countries to which their commercial and industrial relations extend,
and for that purpose will establish and maintain the necessary international
organisations;

(b) undertake to secure just treatment of the native inhabitants of terri-
tories under their control;

(c) will entrust the League with the general supervision over the execu-
tion of agreements with regard to the traffic in women and children, and
the traffic in opium and other dangerous drugs;

(d) will entrust the League with the general supervision of the trade in
arms and ammunition with the countries in which the control of this traffic
is necessary in the common interest;
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(e) will make provision to secure and maintain freedom of communica-
tions and of transit and equitable treatment for the commerce of all Mem-
bers of the League. In this connection, the special necessities of the regions
devastated during the war of 1914-1918 shall be borne in mind;

(f) will endeavour to take steps in matters of international concern for
the prevention and control of disease.”

3. The League of Nations — its internal organization

When it was founded, the League of Nations originally had 42 members, con-
sisting of states, dominions and colonies that governed independently. Grad-
ually, the number of members increased, and in 1935 the League of Nations
had 60 members. Even though the American president was the creator of
the idea of the birth of the League of Nations, the United States refused to
join the organization. One of the reasons was that the United States refused
to participate in and get involved in disputes between European states. They
tried to avoid armed conflict and refused to take on guarantees to defend Eu-
rope’s post-war order on the basis of the Versailles peace treaties. The United
States pursued a policy of isolationism in the postwar period. It is interesting
to note that it was the United States, on the one hand, that developed the
concept of the League of Nations and the principles of collective security,
and on the other hand, it ignored these principles, thus avoiding accepting
responsibility and making commitments against aggression.?

The Soviet Union was not invited to this organization until 1934, when it
became a member, but in 1939 he was expelled from the League of Nations
at the suggestion of France and Great Britain. Japan, Germany and ltaly
withdrew from the League of Nations in 1930. This fact also confirms critical
interstate relations, an overall unfavourable situation that did not favour
world peace for a long time.

The Czechoslovak Republic, which was an original member of the League
of Nations, played a significant role in its functioning, and representatives
of the Czechoslovak Republic held important positions within its organiza-
tion. In addition, the Czechoslovak Republic was a member of the Council
of the League of Nations.

The main bodies of the League of Nations were the Assembly and the
Council. The Permanent Secretariat was also a body. The meeting consisted

12 BYSTRICKY op. cit.
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of representatives of all members of the League of Nations. Each member
had one vote. The Assembly met at least once a year, in September, and
could meet more frequently if it was necessary. The Assembly was made
up of several commissions, namely the Legal Commission, the Technical
and Intellectual Commissions, the Arms Reduction Commission, the Budget
Commission, the Social Commission, the Political Commission, the Man-
date Commission and the Slavery Commission. One of the basic powers
of the Assembly was the power to deal with all important issues concern-
ing the League of Nations, especially those relating to world peace. The
Assembly adopted resolutions, recommendations, elected non-permanent
members of the Council. The Assembly had the exclusive right to admit
new members, make changes to the founding treaty, revise other treaties,
approve the budget, etc.

The Council of the League of Nations was composed of permanent and
non-permanent members. Permanent members included the powers listed
in the Pact, namely France, Great Britain, Italy and Japan. The permanent
members also included countries designated by the Council, such as Ger-
many (from 1926 until 1933, when it left the League of Nations at its own
discretion), and the Soviet Union from 1934 to 1939. The Council also had
11 non-permanent members elected by the Assembly. Each member of the
Council had one vote. Until 1933, the Council met three times a year, then
four times a year. The functions of the Council were functions in the field
of peaceful dispute resolution. The Council could make recommendations
for member states to adopt common measures against the aggressor in
the event of aggression. The Council was responsible for formulating arms
proposals and restrictions. With the consent of the Assembly, it could expel
individual members from the League of Nations.

Another body of the League of Nations was the Secretariat, which was
the only permanently active body consisting of the Secretary-General and his
two deputies. The League of Nations had three Secretaries-General: the Brit-
ish diplomat of Scottish origin James Eric Drummond (1876-1951), in office
between 1920 and 1933, the French senior civil servant and diplomat Joseph
Louis Avenol (1879-1952), in office between 1933 and 1940, and the Irish
diplomat Sedn Lester (1888—1959), in office between 1940 and 1946.

The Secreteriat also included three Undersecretaries and a number of
officials, who were divided into different sections, e.g. legal, political, disar-
mament section, section for minorities, economic section, financial section,
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etc. In essence, the Secretariat performed, in particular, the administrative
and technical tasks of the Council and the Assembly, engaged in research
activities and was based in Geneva.

The League of Nations also initiated the establishment of a judicial body
called the International Tribunal of Justice, based in the Peace Palace in the
Hague. The legal basis for the creation of a judicial body was Art. 14 of the
Covenant of the League of Nations, which instructed the Council to prepare
a proposal for the establishment of a Permanent Court of International Jus-
tice. The Statute of this Court and the Signatory Protocol were adopted by
the Member States. The Statute entered into force on October 8, 1921 and
the Court started its operations in 1922. The main requirements in estab-
lishing this judicial body were that the court should have jurisdiction not
only to hear and decide any dispute of an international nature submitted
by the parties to the dispute, but also to issue an advisory statement on
the dispute or the issue submitted by the Council or the Assembly.?® The
authors differ on the question of whether or not the International Tribunal
for Justice was a body of the League of Nations. Some of the authors state
that it was an internal body of this international organization,** while others
state that although the League of Nations played a significant role in initiat-
ing the establishment of this tribunal, it has never become part of it in the
form of an official body.> However, whether it was an official body or not, it
is undeniable that the International Tribunal for Justice played an important
role in the functioning of the League of Nations and in the fulfillment of its
goals. The existence of this tribunal was also presupposed by the Covenant
of the League of Nations itself, and an important fact is that the Permanent
Court of International Justice, in addition to performing the function of re-
solving international disputes, also played an advisory role in relation to the
Council and the Assembly. The connection between the League of Nations
and the Permanent Court of International Justice is undeniable on the basis
of the facts mentioned above.

The auxiliary organization of the League of Nations was the International
Labour Organization (ILO), which was established on June 28, 1919 at the
Paris Peace Conference as an autonomous organization based in Geneva

13 CucCHRAZOVA, Martina: Historicky vyvoj pokusov o vytvorenie medzindrodnych sudov. In:
GIERTL, Adam—GREGOVA SIRICOVA, Lubica: Medzinarodné stdnictvo a medzinarodné
pravo. Kosice, Pavol Jozef Safarik University in KoSice, 2012, 16.

14 For example: WEISS op. cit. 2.

15 For example: CuchracovA op. cit. 16.
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and was later annexed to the League of Nations. Currently, it is a specialized
United Nations employment agency. In addition to these bodies and organi-
zations, there were a number of other subsidiary bodies and advisory com-
missions, such as the International Institute for Intellectual Cooperation,
the main interest of which was libraries.

Expenses that incurred in connection with the functioning of the League
of Nations were covered by national membership contributions. The official
languages were English and French.

4. The fall of the League of Nations — the reasons for its disintegration

The League of Nations, as conceived in the Covenant of the League of Na-
tions, was a groundbreaking ‘project’ to ensure the world peace, of course,
under the condition that all Member States (permanent and non-perma-
nent) should adhere to the principles on which the League of Nations was
founded and guided. Woodrow Wilson’s intention to secure global peace
based on the principle of collective security, to help smaller countries from
the aggression of larger ones, would also be fulfilled if the founders and
Member States themselves did not resign to peacekeeping, mainly because
of their economic interests and inconsistent approach against the gradu-
ally rising tensions between countries. However, soon after the start of its
activities, it became apparent that the League of Nations would not meet
the set goals. The main reason for the failure of this organization was that
the founding powers saw in this organization only a means to ensure their
military victory over Germany and a tool to pursue their world-class goals
or at least attempts to control Europe.'®

The fall of the League of Nations was caused by many circumstances. Its
shortcomings were due to the weaknesses of the Covenant of the League of
Nations itself. The Covenant did not contain a total ban on war and did not
give this organization the power to apply effective sanctions for violations
of peace and international security.’” Also, the arms control efforts of the
League of Nations envisaged by the Covenant were unsuccessful. Aggressive
efforts to occupy smaller countries with larger ones continued to emerge. For
example, the first serious disturbance of peace was the Japanese occupation

16 POTOCNy, Miroslav: OSN 1945-1960. Praha, SNPL, 1960, 11.
17 See also: KLEPACKI, Zbigniew M.: Slovnik medzindrodnych organizdcii. Bratislava, Pravda,
1979, 546.
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of Manchuria in 1931. Although the League of Nations morally condemned
the aggression, under the influence of the Great Powers, it refused to use
even economic sanctions. It was clear that the world organization would not
be able to provide protection and assistance to the victims of aggression in
the event of a conflict. These concerns were allayed only by the fact that
armed conflict arose far from the European continent. Italy’s attack on Ethi-
opia in October 1935 already directly threatened peace in Europe. Although
the League of Nations declared economic sanctions against Italy, the way in
which it organized aid to victims of aggression had no effect. Small states lost
confidence in the League of Nations and naturally doubted that the League
of Nations would help them in the event of an attack. The principle that the
Great Powers did not intend to use the positives contained in the Covenant
of the League of Nations and even weakened the effectiveness of collective
action against the aggressor in order to promote their goals and plans began
to be strongly affirmed. It turned out that not all states had the same interest
in collective resistance to a specific aggression and are not willing to take a
potential risk. By applying the principles of collective security, the League of
Nations was not able to create the conditions to prevent the aggression of
the Great Powers and to provide effective protection and assistance to the
victims of the attack. The Great Powers, even within the League of Nations,
promoted in particular their power interests and never used the provisions of
the Covenant of the League of Nations to defend small countries when there
was aggression against them.®

The League of Nations was not able to achieve greater success in other
areas of activity either. The system established by the Convenant did not
help to eliminate colonialism at all. Economic and social cooperation also
yielded modest results. The activities of the League of Nations were limited
to some proactive steps in concluding several multilateral agreements. The
League of Nations did not achieve much success in the field of codification
of international law either.

Even the internal organization of the League of Nations was not set up
properly. The competencies of the Assembly and the Council were not sig-
nificantly differentiated. The voting system, which was based on the princi-
ple of unanimity, meant that in many cases one state could defeat any ac-
tion. Following the appearances of Japan, Germany and ltaly, the League of
Nations could not take an active part in reconciliation, much less in resolv-

18 BYSTRICKY op. cit.
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ing the conflicts that were growing between the imperialist states. When
the Second World War broke out as a result of these conflicts, society found
itself in the role of a silent witness to the events. It did not function during
this period at all.

The League of Nations disappeared sequentially. At the 21st ceremonial
sitting on April 8 to 18,1946, it transferred its mission to the United Na-
tions, the Charter of which was signed on June 26, 1945 by representatives
of 50 member countries, and on October 24, 1945, this new organization
began its activities. The League of Nations legitimately ceased to exist on
July 31, 1947.%°

5. Conclusion

As stated in the introductory part of this article, after the First World War,
which caused the disintegration of society, as well as the disruption of po-
litical and economic relations, it was desirable to create an independent
international organization that could re-establish and regulate relations
between countries in a neutral and peaceful manner. The League of Na-
tions, as the first international organization with permanent institutions,
initially sought to maintain peace and favourable economic relations, but
the power interests of its members were a huge obstacle to achieving its
goals set out in the Covenant. The power interests of some countries, the
policy of isolationism, and the organization’s neutral position in sanctioning
aggressors disrupted international relations and strengthened the position
of aggressors, which resulted in the Second World War. The next world war
had much more catastrophic consequences than the previous one. Only
after the establishment of peace after the end of the Second World War
did the powers that pursued only their own interests and the policy of iso-
lationism begin to understand that peace could only be maintained if all
states accepted each other and cooperated with each other. An important
means of achieving this goal is organized cooperation on the ground of an
international organization, namely the United Nations. The United Nations
‘took over’ the mission of the League of Nations and many of its goals, and
it is commendable that it still exists and operates today.

19 See also: BUINOVA—PRIVALINEC op. cit. 17.
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Abstract

The terminus technicus “diplomacy” applies to a number of instruments
by which states and nations manage their relations and communicate with
each other — including a lot of international mechanisms and institutions
the role of which is to facilitate above all peaceful coexistence. There was
nothing to assure the existence of most of these institutions in the Roman
world, where there were no permanent diplomatic missions or delegations
of individual states abroad to protect their geopolitical interests and pro-
vide the necessary assistance to citizens in an emergency situation abroad.
With a “lack” of permanent diplomatic missions in ancient Rome, ad hoc
Roman diplomats were sent abroad et vice versa in order to negotiate spe-
cific peace treaties to ensure the undisturbed development of Rome’s eco-
nomic, trade and cultural relations with surrounding cities, nations or more
distant powers.

Keywords
diplomacy, ius fetiale, international, treaty, diplomatic mission

“Quod bonum, felix, faustum, fortunatumgque sit”?> — a well know, longer
Roman formula, ceremonially, conservatively and rigidly observed within
indisputable historical traditions during many centuries, opening any offi-
cial act of Roman kings and pontifices, from the times of the kingdom trough
the solemn acts of higher republican magistrates until the fall of the res
publica. In the middle of the 2" century B.C., the Greek historian Polybios?,
combining the admiration, but also the criticism of the Romans, highlighted

1 ,This work was supported by the Slovak Research and Development Agency under the
Contract no. APVV-19-0419.”

2 Abbreviated Q.B.F.F.F.Q.S.: “May the outcome be good, propitious, lucky and successful”.

3 Between c. 200 and c. 188 B.C., he dealt in his works with Roman history in the period
of 220-146 B.C,, i.e., until the end of the third and last Punic War.
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particularly the Roman “constitution”, laws, morals and principles, and the
allegiance of the citizens to the leaders of the state. One hundred years
later, his ‘colleague’ and successor in the line of Roman historians, Sallusti-
us®, who was also a relatively successful person in political life, described
the Roman reality, unfortunately, completely differently —the Roman nobil-
ity is corrupt® and Rome is literally “a city of sale”®. The outlined historical
trend in the 1% century B.C. was ‘underlined’ by Livy’, stating that he consid-
ered his times to be a period “when we can endure neither our vices nor
the remedies to cure them [...]”. The Roman state had the sixth century of
its existence behind it, and its proudest era — the period of the republic —
began to show inevitable tendencies and effects of decay. However, the
particular reasons were complex, and stemmed from the very foundations
of the Roman state. While the ‘constitution’ of the republic was referred to
by historians as the Rule of Law, during the 2" and 1* centuries B.C. it
turned into a free play of political forces. The once famous Roman people
became indifferent, available to any political adventurer who wanted to use
them. The Senate was fragmented into a lot of political cliques and frac-
tions that put their selfish interests above the public interest. The impossi-
bility of a flexible administration of the large empire — especially after the
successful end of the Punic Wars® — and the lack of unity of the central
government allowed strong, self-made individuals to grow who, either law-
fully or unlawfully, gradually began to establish themselves vigorously in
political life. Let us go back and focus primarily on Rome’s foreign policy
towards allies, Latins, and foreign powers. Before moving on to the period
investigated by us, we will make a short stop with a reference to a historical
excursion into the Roman annals concerning the creation of legislation

4 Full name Gaius Sallustius Crispus (86—35 B.C.), a political member of the popular party,
like M. T. Cicero — the so-called homo novus.

5 See also the infamous statements of the Numidian king Jugurtha that if he had more
money during his stay in Rome, he would buy the entire Senate; or the scandalous
accusation of G. Sempronio Gracchus, similarly addressed to the Senate, in the infa-
mous division of the Roman province between Nicomedes, the king of Bithynia, and
Mithridates, the king of Pontus — see also BRUNT, Peter, Astbury: /talian Manpower,
225 B.C.—A.D. 14, Oxford 1971, 145 et seq.

6 See also: FIco, Miroslav: Viybrané aspekty trestania a jeho a jeho ucelu v rimskom a uh-

orskom prdve. Kosice, Univerzita P. J. Safarika, 2010, 183-191.

See the comprehensive works: Livy, Titus: Déjiny I-VII., Prague, Svoboda, 1971.

8 On slavery question see: DoBROVIC, Lubos: Otroctvo v rimskom prdve. Kosice, 2015,
185-189.
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among ‘nations’. Historical sources mention that the knowledge of things,
divine and human, divinarum atque humanarum rerum notitia, was already
well known to Numa Pompilius, to some extent the creator of the first Ro-
man laws, although about a hundred years later, during the reign of Servius
Tulius, the right to interpret the law in Italy belonged, perhaps paradoxical-
ly for someone, to the famous mathematician Pythagoras of Samos®. His-
torically, the first documented Roman treaty between Rome and another
Italian city after the founding of the City was concluded during the reign of
Tullus Hostilius through a special priestly college of the Fetiales with Alba
Longa'® — “these conditions the people of Rome will not be the first to go
back from without a false, malicious intent”, and as also stated by Livy,
“however, the memory of no other treaty is older”*'. Another example of
the ancient application of the rules of ius inter gentes and in general the
rules of natural law — today we could also say the rules of diplomatic law —
was the situation that occurred after an obvious, flagrant conspiracy against
the Roman Republic by the envoys of the exiled king Tarquinius Superbus
from the Italian cities of Veii and Tarquinii, in order to overthrow the newly
created republican establishment of Rome. In this context, Livy uses the
phrase “there was some hesitation in dealing with the envoys”, and al-
though the envoys had evidently been guilty of a hostile act, the consuls
respected the long-held custom that the envoys of a foreign power enjoyed
an unassailability even in such a case; however, there was also a possibility,
albeit probably theoretical, to request their extradition after their return to
the home community/state in order to punish them.? In today’s modern
world, the term ‘diplomacy’ mostly refers to a number of means by which
sovereign states and nations manage their relations and communicate with
each other —including a lot of international mechanisms and institutions

9 See ALONSO, Victor: War, Peace, and International Law in Ancient Greece. in: RAAFLAUB,
Kurt A. (ed.): War and Peace in the Ancient World. Oxford, Wiley-Blackwell, 2007, 212-
225. These were speeches near the cities of Heraklion, Croton, and Metapont.

10 Which resulted in the famous battle of the Horatii and Curiatii and the domination of
the city of Rome over Alba Longa. Cf. WATSON, Alan: International Law in Archaic Rome.
Baltimore—London, Johns Hopkins University Press, 1993, 25 et seq.

11 Although some historians mention as the oldest peace treaty the one that, according
to legends, Romulus concluded with the Italian (formerly Etruscan) city of Veii — mainly
because of the trade interests of Rome competing with that of Veii.

12 Cf. the case described in STEIN, Peter: Roman law in European history. Cambridge,
Cambridge University Press, 1999, 94 et seq. It deals with the involvement of a Spanish
ambassador in the conspiracy against Elizabeth I, Queen of England.
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the role of which is to facilitate peaceful coexistence, cultural exchanges,
economy, and trade. Of course, most of these institutions undoubtedly had
no parallel in the ‘Roman world’, where there were no permanent diplo-
matic missions or delegations of individual states abroad to protect their
geopolitical interests and provide the necessary assistance to citizens in an
emergency situation abroad. And yet... With a ‘lack’ of permanent diplo-
matic missions in ancient Rome, ad hoc Roman diplomats were sent abroad
et vice versa in order to negotiate specific peace treaties to ensure the un-
disturbed development of Rome’s economic, trade and cultural relations
with surrounding cities, nations or more distant powers, because without
such ‘missions’ communication between Rome and its foreign partners
would not be possible at all. Contemporary scholars, when addressing the
topic of relationships between Rome and other ancient communities, have
emphasised the Roman perspective. Roman empire has always been con-
sidered the leading figure in economic, diplomatic and cultural exchanges
in the Mediterranean area; and every kind of relationship that arose in this
context has been seen as an expression of the Roman hegemonic plan. If
we wish to analyse the alliances and friendship between Rome and other
communities we have to examine evidence on treaties entered into be-
tween the Romans and other communities concerning military cooperation
and good relations. In the earliest period, Rome was a hegemonic power at
the helm of the federation of the Italic peoples — Latins (Latinum nomen)
and Italic socii — united in permanent military alliances concerning the sup-
ply of troops and ships to allies. This uniformity of alliance relations changed
when Rome entered the Mediterranean area. As from the third century
B.C., in the treaties concluded between Rome and non-Italic peoples, terms
like amicitia and societas frequently appear. Sometimes the term amicus,
sometimes socius, and sometimes even socius et amicus were used to de-
scribe the same situation. In the latter case (socius et amicus), the meaning
of the hendiadys must be examined.** The phenomenon has not gone un-
noticed: from an initial simplification of amicitia et societas to mere ,,amici-
tia” in the monumental structure of Mommsen,** the more recent scholarly
interpretation has come to evaluate the specific meaning of the hendiadys
in connection with the political development of Rome. Mommsen, on the

13 Cursl, Floriana Marina: International relationship in the Ancient World. Fundamina,
2014, 20 (1), 186.

14 MOoOMMSEN, Theodor: The History of Rome (Volume 2.). Cambrige, Cambridge University
Press, 2010, 68 et seq.
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basis of a formal similarity, examined the two categories of people amici
and socii et amici. Although he introduced a tripartite scheme of interna-
tional relationships — amici, socii and socii et amici — Mommsen did not
explain the nature of this intermediate category between amici and socii.
However, when he draws attention to the affinity between socii et amici
and amici, it permits us to view societas et amicitia as a form of collabora-
tion, not a form of subjection. At the beginning of the last century, interest
in the topic emerged in two almost contemporary contributions, those of
Matthaei®® and Sands'® . Matthaei, relying on Mommsen, considers the
term socius et amicus to be nothing more than an official title bestowed by
the Romans on their friends, assuming that when a treaty of friendship was
revised, the term amicus obliged the Romans to provide their friends with
military aid, adding societas to amicitia . The treaty of amicitia and societas
would be devised as a compromise between the Roman need to establish
perpetual relationships (amicitia) and the need for foreign peoples, espe-
cially the Greeks, to conclude temporary alliances (societas). The hendiadys
would be used with increasing frequency from the second century BC on-
wards, in connection with the growth of political and military power of
Rome, to highlight the status of inferiority of their friends, until their final
transformation to socii. This last consideration is based on the power rela-
tions in the Mediterranean area. Some authors point to the transformation
of the original relation of friendship to one more onerous for foreign peo-
ple, because it included the duty to cooperate in the military campaigns of
the hegemonic power. This last duty, while it did not compromise the sov-
ereignty of the community friend and ally of the Romans, politically placed
the people under Roman influence. To sum up, some scholars have denied
the specificity of the relation of alliance and friendship, referring to its coin-
cidence with friendship. Others have emphasised the technical character of
the hendiadys developed when Rome came to the Mediterranean area and
its relationship to its political weight. It is certain, however, that the per-
spective from which the phenomenon has been studied is Roman: Rome
expanded into the Mediterranean area and built relationships with foreign-
ers according to its own patterns that sometimes suited the needs of the
people with whom it came into contact.The framework of the relationships

15 MATTHAEI, Louise Emmanuel: On the Classification of Roman Allies. Classical Quarterly,
1907, 1(2-3), 185.

16 SANDS, Percy Cooper: The Client Princes of the Roman Empire under the Republic.
Cambridge, Cambridge University Press, 1908, 10.
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among the people in the Mediterranean area before the coming of Romans
seems so uniform that it enables us not only to reconstruct the contents of
the Roman treaties of amicitia et societas, but also to re-interpret the Ro-
man imperialist approach. From the Roman perspective, the hendiadys
amicitia et societas used in the treaties with non-ltalic people during the
third century B.C. is certainly unusual, considering that in its early relations
with the Italic people Rome built its hegemony on military alliances by trea-
ties of societas (Italic socii). But if we shift the perspective from the Romans
to the people in the Mediterranean area, we realise that not only was there
an intense exchange and sharing of cultural models even before the coming
of Rome, but also that such models profoundly influenced the Roman ap-
proach in the Mediterranean area, forcing Rome to rethink its scheme of
international relations'’. When Gruen?®® in a revisionist study of Roman im-
perialism considers the use of the Roman model of Italic societas to modify
the new relationship with the Greeks, he warned that “we enter slippery
terrain” considering that the terms used in the foedera, and in particular
the clausula maiestatis, rarely come to light and that their examination will
be conditioned by the dichotomy of foedus aequum/foedus iniquum im-
properly used by scholars to interpret the phenomenon of Roman interna-
tional relationships. This perplexity about the terms used in the treaties as
well as the presence of the clausula maiestatis leads Gruen to conclude
that Rome could not use the clausula maiestatis as a standardised tool of its
hegemonic policy, so that Rome did not create politically unequal treaties.
Gruen believes rather that the Romans used the flexible tool of ¢w\ia or
amicitia to create “informal associations”, reinterpreting the Hellenistic pat-
terns for their own purposes, leaving aside the treaties that according to
Gruen would have played a small role in history of relations between Rome
and Greece. In other words, before the third century B.C. amicitia was not
a diplomatic tool used by the Romans. It was taken from the Greeks, as was
the expression amicitia et societas. For the Greeks, however, friendship de-
scribed a relationship lacking the element of power: “amicitia was a pre-
sumption of cordiality, not an imposition of duties”. Even after the Peace of
Apamea in 188 B.C. between Rome and Antiochus lll, after the Roman vic-
tories at Thermopylae in 191 B.C. and at Magnesia in the following year,

17 Cf. CuRrsl, cit.op., 187.
18 GRUEN, Erich Stanley:The Hellenistic World and the Coming of Rome. Berkeley—Los
Angeles—London, University of California Press, 1984, 25.
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Rome would have changed the meaning of the terms amicitia and societas.
Although the heavy defeat of Antiochus had removed any doubt about the
superiority of the Roman army, the amicitia would still not have involved
mutual obligations, while remaining as flexible a tool as ever. During this
period, Gruen adds, the authority of Rome in the Mediterranean area start-
ed to be undisputed, and many of its friends were actually subservient de-
pendents. Nevertheless, amicitia retained its original meaning according to
Greek traditional practices. The Romans did not rely on friendship, says
Gruen, to justify their wars: Roman propaganda took another form, such as
the proclamation of Greek freedom. The hypothesis developed by Gruen is
an original one and even if not accepted by all, it opens a new perspective
on relationships between people in the Mediterranean area, with friend-
ship viewed as a diplomatic tool pre-existing the arrival of Rome in this area.
However, let us take it step by step. There is no doubt that the dichotomy
foedus aequum/foedus iniquum cannot be applied to the Roman experi-
ence. Indeed, the category of foedus iniquum did not originate in Roman
experience but is based on the contribution of Hugo Grotius who reconsid-
ered the Roman sources on unequal treaties, introducing the notion of foe-
dus inaequale, semantically similar to foedus iniquum, and contrasted with
situations where summum imperium (foedus aequum) was fully preserved.
This does not mean, however, that the Romans did not conclude treaties
based on a range of unequal relationships, tending towards the gradual
standardisation to deditio. If we want to fix dates, we can note that even
before Roman expansion after the Second Punic War, special clauses were
inserted that made provision for conditions of inferiority. This was done as
from the signing of the Treaty with the Aetolians in 189 B.C. until the inser-
tion of the clausula maiestatis, conceived as a general clause that formalised
the inferiority of the peoples allied with Rome. But we can go even further
and suggest that there was no specific clause, but that the condition of in-
equality between the parties was made evident by the onerous conditions
imposed by Rome, for example about military cooperation. It seems to me
that in the light of what has been said above, an analysis of the different
types of foedera gives evidence of the growing hegemony of Rome when it
came to the political and military standardisation of international relations.
Although the dichotomy foedera aequa/foedera iniqua was not formalised,
the Roman jurists distinguished between various foreign peoples; a factor
which we must consider in the relations between Rome and the other peo-
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ple in the Mediterranean area. This type of approach is also reflected in the
use of the term amicitia. In a famous fragment Pomponius®® describes the
criteria for the application of postliminium in pace, highlighting how the
absence of good relations does not make enemies of people: “In pace quo-
que postliminium datum est: nam si cum gente aliqua neque amicitiam
neque hospitium, neque foedus amicitiae causa factum habemus: hi hostes
quidem non sunt ...”. Describing these relationships, the jurist distinguishes
the ancient hospitium, on the one hand, and amicitia and foedus amicitiae
causa, on the other. In the absence of a treaty, amicitia could be identified
as a state of good relations, probably no different from the Gruen interpre-
tation of the Greek ¢WAla. Conversely, the foedus of friendship might be
seen as a Roman adaptation, from the perspective of their ritualization, of
the good relations between communities and their effects. Livy informs us
about this, in a source that assumes a strongly paradigmatic role?°. Menip-
pus, the leader of the delegation sent in 193 B.C. by Antiochus lll, king of
Syria, to the Romans amicitiam petendam iungendamque societatem, ex-
plains the three forms 47 Pomp. 37 ad Q. Mucium D 49,15,5,2. The root of
the distinction is certainly political and military: the war, or rather the end-
ing of the hostilities or failure to do so, is the crux of the classification. Here,
the first two cases refer to foedera into which two warring people may en-
ter at the end of hostilities. In the first case, when it is clear who the winner
and the loser are, the winner imposes his own conditions on the loser: Livy,
in fact, writes that the winner has the right to determine what is to be re-
stored to the defeated people and what is to be confiscated from them.
However, Livy qualifies this statement by adding: “dicere leges”. There is
provision for restitution not only where one community defeats another,
but even where people have showed the same valour in war: in this case
the people ask for restitution on the basis of an agreement, and, if there is
any change of ownership as a result of the war, the original positions are

19 See D 49,15,5,2.

20 Liv. 34.57.8: ,Esse autem tria genera foederum quibus inter se paciscerentur amicitias
civitates regesque: unum, cum bello victis dicerentur leges; ubi enim omnia ei qui armis
plus posset dedita essent, quae ex iis habere victos, quibus multari eos velit, ipsius ius
atque arbitrium esse; alterum, cum pares bello aequo foedere in pacem atque amicitiam
venirent; tunc enim repeti reddique per conventionem res et, si quarum turbata bello
possessio sit, eas aut ex formula iuris antiqui aut ex partis utriusque commodo compo
ni; tertium esse genus cum qui numqguam hostes fuerint ad amicitiam sociali foedere
inter se iungendam coeant; eos neque dicere nec accipere leges; id enim victoris et victi
esse”.
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restored according to the ancient law, or according to a formula that bene-
fits them both. This is the second genus foederum, in which enemies may
conclude a pact of friendship with reciperatio following the war. The third
kind of treaty is entered into, not after a war, but when the community
wishes to enter into a treaty of friendship. The foedus is defined as sociale,
distinguished from leges because there are neither winning nor losing par-
ties, but the people wish to conclude a pact of friendship. If we compare
the three types of treaties, the first two undoubtedly have a military-politi-
cal background, unlike the third kind. The main distinction is between foed-
era amicitiae causa concluded after the war and those concluded in the
absence of war. The first ones, then, are distinguished by agreements be-
tween winners and losers (leges) and agreements for the restitution of boo-
ty obtained in a war in which there was neither a loser nor a winner. War or
its absence therefore affects the form of the treaty, which reflects a precise
legal status that is friendship, the objective of the treaty, as evidenced by
the Livian source. Now, if we look at the three types of treaties, the sociale
foedus, which was concluded in the absence of war, recalls the societas re-
quired for the establishment of amicitia. Is this a reference to the treaties
of societas et amicitia? It is not impossible. Livy certainly emphasises the
technical structural aspect of international relationships that support the
function of the archetype of the source. In the passage by Livy, there is no
evidence to suggest a classification in the development of international re-
lations, unbalanced in favour of Rome. On the contrary, Livy offers a syntax
of international relations to better explain the fluidity of the real balances.
Unlike Livy, Proculus places Roman hegemony in international relations at
the centre of the juridical debate?!. Proculus provides a concept of freedom
of the populus that is expressed in two ways: either as the absence of an-
other people’s power or as the relationship established by a foedus. He
distinguishes the foederati who have concluded a foedus aequum from the
foederati who must respect the maiestas of other people, as clients must
respect their patrons. The jurist pays more attention to this last kind of trea-

21 See D 49,15,7,1: ,Liber autem populus est is, qui nullius alterius populi potestati est
subiec tus, sive is foederatus est: item sive aequo foedere in amicitiam venit, sive foedere
comprehensum est, ut is populus alterius populi maiestatem comiter conservaret. hoc
enim adicitur, ut intellegatur alterum populum superiorem esse, non ut intellegatur
alterum non esse liberum: et quemadmodum clientes nostros intellegimus liberos esse,
etiamsi neque auctoritate neque dignitate neque viri boni nobis praesunt, sic eos, qui
maiestatem nostram comiter conservare debent, liberos esse intellegendum est”.
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ty in order to emphasise that the people who had accepted the clausula
maiestatis did not appear to be free. And Proculus adds, taking as an exam-
ple the relationship between patron and client in which the client, while
honouring the patron, retains his freedom, that the clause embodied only
the obligation to respect the superiority of Rome, which Cicero had already
affirmed was the meaning of the clausula maiestatis in the treaty between
Rome and Cadiz. It seems that Proculus has explained the political criterion
of equity or iniquity in international relations, in the perspective of the Ro-
man expansionism. Amicitia is the content of the treaty, but its value de-
pends on the political weight of the people with whom Rome established
the relationship.This is the best proof of the change in political terms of the
Greek concept of friendship — always assuming that Roman amicitia is born
of the cast of Greek ¢pAla*2. One of the Roman religious colleges, the Fetia-
les, and their powers and competencies could be rightly included in the
concept of diplomatic law and diplomatic relations, because it was their
task to conclude and submit to the Roman Senate and people’s assemblies
treaties with or without an international element and ceremonially declare,
under a mandate from the Roman Senate, the so-called bellum ijustum
against the enemy of the City?®. The expansion of diplomatic envoys of
Rome and to the centre of the increasingly ambitious empire was evident in
the entire range with an increase in the number of Roman provinces. From
Roman epigraphic and other sources, we have records of the correspon-
dence of hundreds of “envoys”, including Roman historians, such as Polybi-
os, Josephus Flavius, Philon of Alexandria, and Plutarch?®. Not negligible
parts of international negotiations, which were to result in the conclusion
of peace or the facilitation of trade relations, included mediation in active
war conflicts, settlement of basic disputable issues between two entities —
within or beyond the same nation — with the participation of a third, impar-
tial party, respected by the parties to a dispute, a conflict. Rome increasing-
ly participated in these international mediations, whether as an active
mediator in or an active party to a conflict. The most important of them are
listed below: immediately before the period investigated, the 3 and 2"
centuries B.C.:

22 Cf. CURSI, cit.op. 188 et seq.

23 See OGILVIE, Robert Maxwell: A Commentary on Livy. Oxford, Clarendon Press, 1965,
110-111.

24 See also BEDERMAN, David Jeremy: International Law in Antiquity, Cambridge, Cambridge
University Press, 2001. 323.
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a)

b)

c)

d)

e)

The siege of the Sicilian city of Syracuse by Rome (212 B.C.), when the
representatives of individual Sicilian city states, as mediators, attempt-
ed to arrange and convene peace negotiations between the besieged
Syracuse and the Roman military leader Marcus Claudius Marcellus —
but the subsequent domestic political developments in the city became
later the main reason why the peace negotiations failed;

The First Macedonian War (209-207 B.C.), when certain Greek city
states attempted to be mediators in the escalating war conflict between
Macedonia (Philip V, King of Macedonia) and Rome, supported by the
Aetolian League; however, the Roman military leader Publius Sulpicius
Galba finally claimed that he (alone) did not have the power to make
peace, and in the meantime he sent a secret diplomatic message to
the Roman Senate stating that it would be disadvantageous for Rome
to make peace at the time of status quo and that it would be better to
continue the war?;

The conclusion of peace in the city of Phoenice in Epirus (205 B.C.); the
Greek city of Epirus met Rome’s demand to agree a final peace treaty
ending the First Macedonian War with the participation of numerous
allies on both sides?;

The meeting between the Roman consul Titus Quinctius Flaminius and
the Macedonian king Philip V in the city of Aous?” during the Second
Macedonian War, initiated by the Epirotians;

The successful intervention of Athens and Achaia in mediating the meet-
ing of the parties to the dispute in the emerging conflict between the
Romans and the Boeotian League — their envoys (196 B.C.); the consul
Flaminius threatened the Boeotians that Rome would declare iustum
piumque bellum against them; the decisive argument was the state-
ment of the Achaeans that if the Boeotians did not meet the Roman
requirements, the Achaeans — an impartial observer until then — would
side with the Romans in the dispute?;

25

See GRUEN, Erich Stanley: Studies in Greek Culture and Roman Policy (Cincinnati Classical
Studies, new series 7.). Leiden, Brill, 1990.

26 Today, we could say in a historical perspective that it was a kind of ‘ancient Versailles

27
28

peace treaty’.

A city located in present-day Albania.

Cf. ECKSTEIN, Arthur Maryland.: Conceptualizing Roman Imperial Expansion under the
Republic: An Introduction. In: ROSENSTEIN, Nathan—MORSTEIN-MARX, Richard (eds.): A
Companion to the Roman Republic. Oxford, Blackwell Publishing Ltd., 2006, 567-589.
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f) The Athenian mediating intervention (192 B.C.) at the request of the
consul Flaminius in the dispute between Rome and the Aetolians,
strongly reminding the Aetolians of their societas with the Romans and
the need to resolve the dispute by peaceful means, and not by a war;

g) Heraclea Pontica encouraged Rome and the Seleucid king Antiochus IlI
to agree on the spheres of influence in Asia, which resulted in a friendly
declaration by the Romans and the signing of a treaty of friendship and
cooperation between Rome and the Kingdom of Pontus;

h) In the dispute between the Romans and the Aetolians (190-189 B.C.),
Athens and Rhodes promoted and spoke for the Aetolians before the
Roman military leader and the Roman Senate; their effort was success-
fully completed by a declaration that Rome “does not feel hatred” to-
wards the Aetolians and by the signing of a peace treaty with the Aeto-
lians;

i) The successful intervention of the city of Troy in favour of the prov-
ince of Lycia before the Roman Decemviri, again in order to achieve the
declaration that Rome “does not feel hatred” towards Lycia due to its
previous “desertion” to join the side of the Seleucid king Antiochus I11%,
and the resulting mitigation of its punishment by Rome;

In Roman history, the terms “diplomacy” and “diplomatic” often seem to
have been confused; they did not necessarily mean the same thing, but
brought very effective results. Of course, everyone immediately imagines
the representatives of the states concerned communicating to reconcile
their conflicting interests, but someone else imagines diplomacy as a way
of cultivated dialogue to avoid an unnecessary outburst of uncontrolled an-
ger and violence — and in this understanding, diplomacy may be useful in
any social relationship. The fact that these two terms may not always be
identical is best seen in the fact that although a diplomat acts as the official
representative and in the service of a state, his own conduct may be highly
undiplomatic — whether or not intentionally and knowingly. A typical exam-
ple of this distinction is the conduct of the Roman ambassador Gaius Popi-
lius Laenas® in 168 B.C., when he was sent by the Roman Senate to end
peacefully the war conflict — undesirable for Rome — between the Seleucid

29 The war ended definitively with the conclusion of a peace treaty with the Romans in
the city of Apamea, under which the Romans gained the entire territory of Asia Minor.

30 ARoman politician, praetor, consul, censor, as stated elsewhere, a consular “colleague”
of L. Postumius Albinus.
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king Antiochus IV and the Egyptian king Ptolemy; the demand that the for-
mer should withdraw from Egypt with his army immediately could be tech-
nically described as an act of official “communication” between the repre-
sentatives of states, powers, and from this point of view as a form of
diplomacy, but no one could describe the conduct of the Roman envoy
against his counterpart as diplomatic3. In the 2" century B.C., a lot of Ro-
man ambassadors, legati, travelled to the East, to the territories under the
patronage of Rome, and reciprocally, ambassadors travelled from these ter-
ritories, as well as from ‘allied’ Greek city states, poleis, to Rome to ensure
undisturbed diplomatic communication of their home states and to present
possible requests before the Roman Senate. It may seem strange to some-
one that diplomatic activities in the Apennine Peninsula between Rome
and ltalian cities were also subject to these rules. The Italian socii, who
regularly, as allies, supplied the Roman legions with their heavy and light
infantry, could, like all other nations defeated by Rome (peregrini dediticii),
carry out international communication with the empire only through their
envoys. Mommsen?®? considers that these Latin communities did not always
have their “permanent diplomatic representations”, but most of the agen-
da was communicated through official diplomatic letters. A number of offi-
cial sources*® inform us of such an official diplomatic letter of 173 B.C. and
of its unusual consequences — perhaps we could use the phrase “a diplo-
matic precedent”; the letter was sent by the consul L. Postumius Albinus®*
to the Campanian city of Praeneste. Following a decision of the Senate, Al-
binus was to personally oversee the division of newly-gained land into ager
publicum et ager privatum in Praeneste, since the Senate had evidence that
the locals illegally expanded their land to the detriment of state-owned
land. In addition, the consul had a grudge against the denizens of Praeneste
because he believed that he, as the official representative of Rome, would
not be treated both by the public officials and by private individuals at the
required, protocol level, upon his arrival in Praeneste (the reason was quite

31 Seealso Abcock, Frank—MOsLEY, David: Diplomacy in Ancient Greece, Aspects of Greek
and Roman Life. London, Thames and Hudson, 1975, 68 et seq.

32 Cf. MOMMSEN, Theodor: The History of Rome (Volume 4, translated by Dickson, W. P.).
Cambridge, Cambridge University Press, 2010, 214 et seq.

33 See also BARTON, Carlin Arthur: The Price of Peace in Ancient Rome. In: RAAFLAUB, Kurt
August (ed.): War and Peace in the Ancient World. Oxford, Wiley-Blackwell, 2007, 398.
Among Roman historians, e.g., LIvy op.cit. 42,1,6-12.

34 He held the consular office together with his colleague M. Popilius Laenas in 173 B.C.

135



VLADIMIR VRANA

justified); for this reason, before leaving Rome, he sent a letter to the mag-
istrates of Praeneste, a city which numbered among socii nominis Latini,
containing detailed instructions on his arrival in the city and the provision
of material and technical support for his official visit. As mentioned above,
the reason was partially justified because shortly before he had visited the
city of Praeneste in a private capacity in order to make a sacrifice in the
temple of Fortuna and had been treated shabbily both by the public offi-
cials and by private individuals of the city. Livy remarks that this was the
first incident of this type. To ensure that Roman envoys were not a burden
on another community or people, they were provided with sufficient mate-
rials and equipment necessary to carry out their diplomatic missions. In
terms of Roman customs, it was a clear faux pas of the Roman consul —
even if the consul had such a right after previous ‘bad’ experience with the
denizens of Praeneste, such an indecent, hostile act towards Praeneste had
not been customary for diplomats before. Until then, the practice of Roman
officials was to burden the treasury as little as possible with their foreign
expenses; all their relations were based on the principle of reciprocity —
they stayed with their guest-fiends in other cities just as their guest-friends
stayed with them in Rome. However, as Livy continues, the fearful silence
and full acceptance of the consul’s demands by the Praenestines estab-
lished, as by an approved precedent, the right of the Roman officials to
make demands of this sort on their diplomatic missions, which grew more
burdensome day by day*. In 173 B.C., if we believe Livy, Roman political
culture contained, as a minimum (if no legal regulations were established in
the sphere of powers assigned to the Senate), diplomatic customs govern-
ing the rights and duties of Roman officials going abroad for their diplomat-
ic posts. A few years later, all mutual rights and duties of Roman officials
operating abroad, in the provinces, but especially the excesses in their ful-
filment — undoubtedly due to the growing number of cases, were regulated
by special legislation initiated and adopted at the initiative of the plebeian
tribune Lucius Calpurnius Piso®® (Frugi), on the basis of the lex Calpurnia de

35 On the other hand, an example of the opposite behaviour was the case of Marcus
Porcius Cato the Censor, while holding the post of governor in Hispania Citerior (194
B.C.), in order to reduce the state’s expenditure associated with his office, he sold all
his slaves in Hispania, to save the state’s expenditure — travel expenses.

36 By the way, Livy’s predecessor, “colleague” in the field of history and historiography,
although according to most Roman historians, Piso did not have a credible reputation
among them.
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repetundis of 149 B.C., which established the first standing jury court
(quaestio perpetua) in order to deal with a new crime, crimen repetundis —
generally the crime of extortion by Roman officials in the provinces. This
legislation became stricter over time, perhaps due to its (intentional) ineffi-
ciency and actual unenforceability, and a total of ten laws — the so-called
leges repetundarum — were adopted, while the most comprehensive and
precise law regulating this crime was the law passed by Gaius Julius Caesar
(59 B.C.), which was still in force in the Code of Justinian. In this context, it
should be noted that several legal Romanists and historians attached great
importance in particular to the exalted, superior behaviour of the Romans
towards both the Latins and the ethnically close communities and cities in
Italy®’, which resulted in the deterioration of the political situation and cli-
mate, culminating in the inevitable outbreak of the so-called war of the al-
lies with Rome’s nearest neighbours. The total enumeration, summary of
diplomatic correspondence, exchanges of envoys between Rome and its
Italian allies in the 2™ century B.C. was not very extensive. If we use credible
sources® as starting points, at least as regards the presence of foreign en-
voys “accredited” in the Roman Senate, which is also mentioned by the
historian Livy in several occasions, there were three cases of Latin colonies
requesting the Senate for reinforcements in the shape of new settlers; two
cases of ambassadors of the sociini Latini nominis demanding the repatria-
tion of their citizens who had settled in Rome or in the Roman territory; a
call upon the Senate to decide a boundary dispute between a Roman colo-
ny and a foreign community, and a report that the Tiburtines had sent their
envoys to apologise to the Senate for something or to clear themselves
from some suspicion and that the Senate had ‘mercifully’ accepted such an
apology. However, we must also include in the above enumeration the re-
quest of the Campanians, who asked the Senate for ius conubii in 188 B.C.
and got an affirmative Roman answer?®. However, in the past, the Romans

37 One of these consequences was the adoption of the lex Minicia (90 B.C., just before
the outbreak of the war in question, which disqualified Latinos in acquiring Roman
citizenship —in the absence of ius conubii, children were granted the citizenship of the
inferior parent. That law was repealed much later — on the basis of SC Hadriani.

38 See also BADIAN, Ernst: Hegemony and Independence: Prolegomena to a Study of the
Relations of Rome and the Hellenistic States in the Second Century BC, in: HARMATTA,
Janos (ed.), Budapest, 1983, 399-411.

39 See also JEHNE, Martin: Diplomacy in Italy in the Second Century BC, in: Diplomats and
Diplomacy in the Roman World, (ed.) Eilers, Claude, Boston 2009, 171 et seq.
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—as the addressed, requested arbitrators — did not always treat the parties,
that had asked them to decide a dispute, in a fair, just manner. Unfortunate-
ly, very infamous was their decision on the boundary between the Italian
cities of Aricia and Ardea®, where they flagrantly violated the fundamental
principle of lex duodecim tabularum — “Nemo debet esse iudex in propria”
(no-one should be a judge in his own case), adopted shortly before. Despite
the dissenting opinion of the Senate, the people’s assembly decided, para-
doxically, that the territory in question should be considered the public
property of the Roman people. Livy* states that the Senate argued that, by
that decision, so much would by no means be acquired by keeping the land,
as would be lost by alienating the affections of their allies by injustice; for
that the losses of character and of reputation were greater than could be
estimated. For “what judge in a private cause ever acted in this way, so as
to adjudge to himself the property in dispute”? After a certain time, the
envoys of the city of Ardea revisited the Roman Senate with a complaint of
wrongdoing, saying that they would maintain their treaty of friendship with
Rome, provided that the illegally seized territory was returned to them. The
Senate’s response was again legally and politically correct — a judicial deci-
sion of the people’s assembly cannot be annulled by a decree of the Senate,
as it would be an act of no equivalent or legal justification; according to
them, the tribunes of the people, who can almost always be ruled by the
crowd, instead of being ruled by themselves ... but if the envoys wait for the
right opportunity and entrust the decision to alleviate the injustice to the
Senate — the dispute would be settled to their satisfaction, which actually
happened... From the end of the Second Punic War until the outbreak of
the war with the allies, i.e., especially the Latins, Rome had “wrinkles on its
forehead” because of another problem — relatively uncontrollable migra-
tion, movement of the Latins to the centre of the empire to look for better
economic opportunities. After several diplomatic negotiations with the en-
voys of the Latin cities and colonies concerned* — paradoxically initiated
not by Rome but by the Latin allies, in 187 B.C. the Senate authorised the
praetor Q. T. Culleo to compare the censuses made in Rome and in Latin
cities in or after the censorship of G. Claudius and M. Livius and to forcibly
return the Latins who (or their fathers) were also registered outside the city

40 From 446 B.C.

41 Livy op.cit. 3, 72.

42 Cf. also the interesting paper by RIDLEY, Ronald Timothy: The Extraordinary Commands
of the Late Republic: A Matter of Definition. Historia, 1981, 30(3), 282—-291.
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of Rome to their hometowns. The number was relatively high — 12,000 Lat-
ins had to leave. In principle, we can state that during that period, complete
freedom to change the domicile (the so-called ius migrandi) existed only in
the coloniae latinae, on the basis of the rights granted by Rome individual-
ly*. This involved their reciprocal duties towards Rome — in particular, to
provide sufficient auxiliary military corps. The foreign policy of the Latin al-
lies was limited by treaties concluded with Rome and by its power influ-
ence. The possibility of enforcing these requirements by military interven-
tion could be expressed expressis verbis by a clause in a respective treaty or,
in its absence, via facti. However, diplomacy was always the most effective
tool how to achieve its requirements, while pursuing its geopolitical inter-
ests in the first place. From this point of view, it is not surprising to find out
that Rome enjoyed its role as an arbitrator in the usual scenario of conflict-
ing territorial claims by its Latin allies. For example, in 168 B.C., the Italian
cities of Pisa and Luna sent their ambassadors to Rome to this end. Cicero*
reports another “curious” case where the consul Q. Fabius Labeo was ap-
pointed by the Senate as an arbitrator to settle the boundary dispute be-
tween Nola and Naples in 183 B.C. The consul “cleverly” preferred inter-
viewing both parties separately, especially stressing to each of them that
they should be ready to make compromises, rather than immediately ac-
cepting a confrontational course. After accepting the reduced demands of
both parties to the dispute, he allocated the so-called buffer zone — land
unclaimed by any of the parties, to Rome. Cicero described the consul’s
procedure as cunning, perfidious and bending the law.* Similar cases doc-
umented from that period, when a Roman magistrate was appointed by a
decree of the Senate to decide a boundary dispute between two Italian
cities, are a dispute between Ateste and Patavium?, decided by a Roman
proconsul, between Ateste and Vicetia*’, also decided by a proconsul, and
between Genua and Vituria Langenses®, decided by two commissioners

43 The opinion is also expressed by the American civil law historian LINTOTT, Andrew, Wil-
liam: Imperium Romanum: Politics and Administration. London—New York, Routledge,
1993.

44 Cicero, Marcus, Tullius: De officiis (Slovak translation). Bratislava, Tatran Publisher, 1980.
1.33.

45 In fraudem legis.

46 141B.C.

47 135B.C.

48 117 B.C.
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appointed by the Senate. In 173 B.C., the Roman censor (sic!) Q. Fulvius
Flaccus went beyond all bounds of decency and respect for the allies: since
during the previous war in Hispania, where he served as a praetor, he prom-
ised the gods to build a temple for the goddess Fortuna in Rome for the
victory of Roman weapons, shamelessly and sacrilegiously* ordered the
removal of the marble roof tiles of the temple of Juno® Lacinia in Bruttium
and taking them to Rome to complete ‘his’ temple®'. The authority of
Rome’s top Republican official and the fear of possible sanctions intimidat-
ed the citizens of both Praeneste and Bruttium. After a certain time, howev-
er, an investigation into the case before the Roman Senate began in Rome
at the instigation of consuls. On the one hand, the outraged Roman sena-
tors sharply criticised the censors’ reckless conduct, pointing out that nei-
ther the king Pyrrhus of Epirus nor the Carthaginian military leader Hanni-
bal had committed such an act against the Bruttian temple in the past, but
on the other hand, apart from the obvious, logical restitutio in integrum
(which was not successfully completed in the end because no one was
found in Bruttium to repair the temple roof!), the senators did not punish
the censor®? in any way, nor was there any official apology of the Roman
state to Bruttium. Nevertheless, even during this period, it is not possible to
generalise any hostile, negative attitude of Rome and the Senate to requests
from their Italian allies, as evidenced by the gradual adoption of relevant
legislation through leges repetundarum, punishing the excesses of individ-
ual provincial Roman magistrates. However, it is questionable to what ex-
tent the legislation in question removed the reluctance and doubts of the
Italian allies in submitting their requests to the Roman Senate. In practical
life, however, it could happen that an obstacle to the fulfilment of their re-
qguests was not the Roman Senate itself, but a successful lobby to ensure
that the matter could be submitted to the “Fathers”.

49 Sacrilegium was one of crimina publica, which was closely related to the theft of holly,
sacred things. Its comprehensive legal regulation was provided in the lex lulia peculatus
et de sacrilegiis, which was adopted at the initiative of Augustus and aggravated the
sanctions of previous laws punishing the perpetrators of this crime.

50 Roman equivalent of the Greek goddess Hera.

51 In Greek, referred to as Pandosia, today located in the region of Calabria, in the south
of Italy.

52 Thereis no written record in Roman sources confirming this, and no action was brought
against the censor after the end of his term of office.
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Osszefoglalas

Tanulmanyunkban bemutatjuk, hogy a Trianoni békeszerz6dés idején nem
csak a nemzetkozi jog, vagy az egyes — esetenként kialakuléfélben lévé —
nemzeti jogok, hanem az egyhdazjog és az egyhazi tarsadalmi tanitas szaba-
lyai is jelent8s szerepet jatszottak a térség nehéz politikai és szocidlis hely-
zetének megoldasaban.
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Trianoni békeszerzédés, |. Vilaghaboru, Codex luris Canonici, konkordatum,
vatikani diplomdcia

The norms of law and religion at the time of Trianon
Abstract
In our study we show that during the period of Trianon Peace Treaty, not
only international law or national laws — sometimes in the process of being
established — but also canon law and the rules of church social teaching pla-
yed a significant role in resolving the difficult political and social situation in
the Central European region.

Keywords
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A frontkatona a felszabadito és igazsdgos megolddst nem a gyé-
zelemben ldtja, hanem a békében. Gyézelem, hogy valamely nép a
madsikat letiporja. Mire a legy6z6tt erét gydijt és ujra tdmad. Ez tor-
tént 1918-ban és nagyon valdsziniinek Idtszik, hogy ezt a hdborut
1919-ben Versailles-ben irtdk ald.

Bdrmelyik nép gybz, csak ujabb hdboru kévetkezhetik. A béke
szelleme a kiegyenlitédés, sét ennél sokkal tébb: az, hogy az em-
berek egymdst komolyan veszik. A gyézelem jelent6sége katonai és
politikai. A béke jelentésége mordlis és szellemi. A gyézelem gyokere
az anyagi vildgban van. A béke gydkere a valldsban van. S ezzel a
frontkatona legmélyebb lénye bontakozik ki. Kbzmondds, hogy a hd-
boruban mindenki megtanul imddkozni. A tapasztalat azt mutatja,
hogy ez aldl nincs kivétel. A katona kézvetlen érintkezésbe jut az em-
berféléttivel. Mialatt az anyaorszdgbeli kitart az anyag mellett, a ka-
tona elkezdi sejteni a metafizikai vildg valdsdgadt. S ezért kivdnja nem
a gybzelmet, amely csak révid idére szol, ha nagyszert( is, hanem a
békét, amelyben a rezesbanda sokkal kevesebb, de érok.

(Hamvas Béla: A haboru nagysaga és az ember kicsinysége)

1. Bevezetés

Magyar olvasatban a trianoni békediktatum valamiféle magyar megsebzett-
séget takar. A helyzet azonban ennél jéval bonyolultabb.!

A katolicizmus értékei mentén szervez6dd, azonban a valldsok békés
egylttélését aktivan tamogatd, Osztrak—Magyar Monarchia tébb eurdpai,
jellemzdéen liberalis allam szdmdra is problémat jelentett. Az egyre élénkeb-
ben terjeszkedd liberalizmus (francia forradalom eszméi) és kommunizmus
(Marx eszméi) valdban kisértetként jartak be Eurdépdt, szem el6tt tovabbra
is a legf6bb ellenséget, a j6l azonosithatd katolikus egyhazat tartva. XIll. Led
papa ugyan megkésve, de reagalni prébalt ezekre a kihivasokra, az ered-
mény azonban megkérdGjelezheté maradt (akkor még). Szintén szerény
eredményt tudott elérni az I. Vatikani Zsinat is — legalabbis nemzetkozi po-
litikai szempontbdl.

A katolikus egyhaz kdzépkorban kialakitott tarsadalmi szerkezetei tart-
hatatlannak tlintek. Ugyanigy tarthatatlannd valt a sokszin( "katolikus biro-

1 ,This work was supported by the Slovak Research and Development Agency under the
Contract no. APVV-19-0419.”
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dalom’ a ‘Duna-Monarchia’ eszméje is. Az I. vildghdborut lezaré szerz6dé-
sek latszélag olyan halalos sebet mértek mindkét szervezédésre, amelyeket
mind a mai napig nem sikerilt kiheverni. Az I. vilaghaborut gyakorlatilag
nyitva hagyo szerz6dések nem csak orszagok sorsat hagytdk bizonytalan-
sagban, hanem a katolicizmus ellen is nyilt tamadast jelentettek.

Biztatd azonban, hogy a térség kozos kulturdjanak, a keresztények kozti
vallasi elkotelez6désbdl is taplalkozé egylittmikodési készségnek koszonhe-
t6en, napjainkban nyilik Ujra remény arra, hogy a térséglinkben ismét jelen-
t6s gazdasagi fellendiilést érjlink el, és Gjra vildgossa valjon, a kereszténység
nélkil nem lehetiink képesek arra, hogy konstruktiv, a sajat érdekeinket is
megvédeni tudd parbeszédet folytassunk mas kulturakkal.

Tanulmanyunkban ramutatunk, hogy a monarchia 6rékségét nem csak
a szétrobbant birodalom tette egyre jobban tonkre, hanem a katolicizmus
gyengilése is, Csehszlovakidban a huszitizmus, Romdanidban és a Szerbidban
pedig az ortodoxia el6retorése miatt. Trianon igy egy csapassal szétszaggat-
ta a terileti és a vallasi egységet is a kordbban gazdasagilag olyannyira erés
és a sokszinUl kooperaciora képes térségben.

Minderrdl —a roman konkorddtum vonatkozdsdban — igy ir Csernoch bi-
boros 1921. aprilis 3-an Gasparri allamtitkar biborosnak a Vatikanba:

Az egyhdzmegyék Uj beosztasaban a lelki kotelék széthullasat is latjuk,
amely Magyarorszag katholikusait ezer éven at 6sszetartotta, a Magyaror-
szagot Kozép-Eurdpa keletén a latin katholicizmus utolsé erGsségévé tette.
A régi hierarchikus kotelék fenntartdsat nem is annyira nemzeti, mint in-
kabb katholikus érdekbdl sziikségesnek tartottuk és tartjuk. Nemzeti szem-
pontbdl a magyar katholikus egyhdaz Erdélyben nem hdditott s nem is fog-
lalkozatott ily szdndékkal. Hivei kizardlag magyarok és részben németek. De
katholikus expanziv erejével megteremtette a romdan uniét, amely a katho-
likus dinasztia, a magyar f6papok — kiiléndsen Kollonits primas — a magyar
egyhazi vagyon érdeme. Most egy példatlanul igazsagtalan s hosszu id6re
alig fenntarthaté békekotés kbvetkezményeként a Szentszék végleg elzarja
a magyar egyhaz lelki kommunikacidjat a Romania allamteriletéhez csatolt
részeken laké katholikusokkal. Ezeket egy balkani bizantinikus, skizmatikus,
nemzeti egyhazzal bird dllamba szoritja, ahol ezer veszély fenyegeti 6ket.
J6l tudjuk, hogy a Szentszék nem sajat joszantabdl teszi ezt, hanem a roman
allam sirgetésére. Mégis nagy vigasztalddasunkra szolgalna, ha a Szentszék
részérél nem hangsulyoztatndk az egyhdzi beosztasnak az dllamhatarokhoz
és a nemzeti igényekhez valé alkalmazdasa sziiksége. Eppen mostani id&k-
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ben, mikor a tulzé nacionalizmus harcba allitja a népeket, s amikor a nem-
zetiségi igazsag cimén olyan békekotést létesitettek, amely az egyes nemze-
teket sokkal jobban elnyomja, mint azel6tt tortént, a katholikus egyhaznak
internacionalizmusat el6térbe kellene allitani a Krisztus foldi orszagaban az
allami és nemzeti érdekeket minél jobban kikliszobolni.?

Ezt a tendenciat, ha azonnal nem is, de lépésrél [épésre meg tudja fordi-
tani az a folyamat, amelyet katolikus oldalrél az egyhazi térvénykdnyv meg-
alkotasa, tovabba a Il. Vatikani Zsinat jelentett, vagy amelyet allami oldalrdl
a keresztény szellemiségben létrehozott Eurdpai Unid, vagy a kozép-eurd-
pai kdzos kultura alapoz meg. Hatalmas el6relépés az is, hogy a keresztény
vallasok is egyre nyitottabbak a kdzos Utkeresésre. Eppen ezért torténelmi
pillanat, amelyben vagyunk, hiszen a Trianon okozta sebek akar be is gyo-
gyulhatnak, felismerve, hogy a sebzettséglink és a sorsunk kozos.

Ennek a kiizdelemnek a szinte halalos sebet ejt6 elsé Utkdzetét, a hlszas
éveket mutatja be dolgozatunk.

Munkank soran abbdl a korabban megallapitott ténybdl indulunk ki, hogy
killondsen is dsszetettebb helyzetekben a jog, a vallas és az erkdlcs norma-
rendjei bonyolult halézat formajaban alakitjak a torténelmi eseményeket.
Mindegyik normarend a maga szabalyai szerint ’sz(iri-osztalyozza’, azaz sza-
balyozza az eseményeket, dontéseket. Természetesen ezek a normarendek
kapcsolatban is allnak egyuttal, ami azt is jelenti, hogy az egyik normarend
mUkodését nem lehet a masik normarend tevékenysége nélkil megitélni.

Kilénosen is izgalmas a normdk ezen kapcsolati rendszere a Trianon
utani Kozép-Eurdpaban.® A vallasi szabalyok biztositanak egy kézos alapot,
amely a tarsadalom m(ikodéképességnek az egyik alapfeltétele. A ‘'modus
vivendi’-t jelentésen meghatarozza ez az 0sszetartd er6. Mas kérdés, hogy
szamos kulturalis, nyelvi, erkélcsi kiilonbség adddik a trianoni szerzédéssel
szétszabdalt teriileteken, és még tobb a részletekbe mend jogi probléma.

A térség sorsat azonban nem a jogi kérdések oldjak meg, akkor sem, ha
a jogot a legtagabb érelemben vessziik, ahogy azt a kdnonjogdszok teszik: A
torvény Szent Tamas szerint ,ordinatio rationis ad bonum commune ab eo,
qui curam communitatis habet promulgata”.*

S6t még csak nem is a politikai prébalkozasok. Sokkal inkdbb az a latens
kozos értéktudat visz elére, amelynek egyik nagyon fontos alapja a valla-

2 Hivatkozza: BERTALAN Péter, Trianon szoritasaban, kiadatlan kézirat.

3 KomAROMI Laszlé: The Question of Territorial Plebiscites after the First World War with
Special Regard to Hungary. Kisebbségvédelem 2020, 2021, 169-187.

4 Sum. Theol. I-l. g. 90. art. 4.
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sossag. Kulonosen is jol latszott a vallasi meggy6z6dés szerepe példaul a
vatikani cseh, illetve szlovak politikaval kapcsolatban.

Mas kérdés, az eleai Zendn utolsé szavaival élve, amelyek a megkinozta-
tasa végén mondott: , Az életben az erény 6nmagaban nem elég, kell hozza
a sors kegye a szerencse”.”

Tanulmanyukban bemutatjuk, hogy a katolikus jogalkotasi folyamat ho-
gyan kapcsolddik 6ssze a térség két vilaghaboru kozti politikdjanak alakula-
saval. Ra&mutatunk arra is, hogy a — kilonosen is egyhazi kérdésekben — a
térségi politika alapjat nem az egyes nemzetek érdekei, hanem a katoliciz-
mus szempontjai jelentették. igy volt lehetséges, hogy a kifejezetten j6 egy-
hazi magyar — vatikdni személyes kapcsolatok mellett is az 1920-as évek
kdzepére nagyobb jelentGsége lett a szlovak katolikusok szempontjainak,
mint a magyar nemzeti érdekeknek.

Trianon korzével és vonalzéval szabdalta szét a térség kényes, és a habo-
ratél amuagy is sebzett, kapcsolati rendszereit. Az dllamhatarok véglegesité-
sét kovetben élhetévé kellett tenni a mindennapokat. Ebben, illetve egyal-
talan a folytonossdg megérzésében az egyhazaknak hatalmas szerepe volt.
Eppen emiatt évekig huzédott a kérdés egyhazjogi rendezése.

Az egyhazi élet szervezése ugyan konfliktusok forrasa volt, de az egyha-
zigazgatas elrendezését kbvetGen az azonos vallasi kultura meg is tartotta
valamelyest élhet6 kozosségként a kiilonb6z6 nemzetiségli polgdrokat. Eb-
ben az id6ben kezdett vilagossa valni, hogy a vallasi identitas tulmutathat a
nemzeti identitdson. Kar, hogy ezt a k6z6s vallasi identitasbdl fakadé valla-
si értéket a Il. vildghaboru és az azt megel6z6 majd kdveté kommunizmus
megprobalta 'végképp eltordlni’.

Tovabb szinesiti a kérdést, hogy Kozép-Eurépdban gyakran egy-egy valla-
si csoport egy-egy sajatos nemzetiséghez kot6dott.

Katolikus szempontbdl mindezt még kiilonlegesebbé tette, hogy a nagy
haboru idején készilt az egyhazi torvénykonyv, a Codex luris Canonici.

2. A Codex luris Canonici

Az egyhdzjog egy nagyon sajatos jogi terilet. Megkdzelitéslink szerint itt ér-
hetd tetten egyik legtisztabb formajaban a jog, erkolcs, vallas normarendjei-

5 DEe CRESENCZO, Luciano: A gérdg filozofia rendhagyo térténete. Budapest, Tercium Kiado,
1995, 119.
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nek a kozvetlen kapcsolata.® Kilonosen is érdekes a katolikus egyhaz egyhaz-
joga, hiszen — kicsit megkésve, de kdvetve a nagy kodifikalasi torekvéseket —a
katolikus egyhaz is elkészitette a maga torvénykonyvét. Taldan nem is véletlen,
hogy els6sorban a francia biborosok kovetelték az I. Vatikani Zsinat (1870)
soran a kozel két évezred alatt hatalmasra b6viil6é joganyag rendszerezését.
Fontos szempont volt ezen a zsinaton a pdpai tévedhetetlenség kérdése is,
amelyik kdzvetve kapcsolddott a papa egyhazkormanyzati primatusahoz mint
az egyetemes jogalkotds forrdsdhoz is. Ebben az értelemben a papa az egész
katolikus egyhdz plispoke (nem csak Romaé), igy jogosult a teljes torvényho-
z6i, bird és kormanyzati hatalom gyakorlasara az egész egyhazban. Erdekes
figyelembe idézni, hogy a pdpai tévedhetetlenség kérdésében a franciak al-
tal tdmogatott allasponttal szemben foglaltak alldst a Monarchia biborosai
és — érdekességképpen jegyezziik meg — a neves német filozéfus, pap, Franz
Brentano, aki emiatt a kérdés miatt Iépett ki az egyhazbdl.

Ehhez a fesziiltségektSl nem mentes id6szakhoz vezethetjlik vissza tehat
az elsé egyhazi torvénykonyv megjelenését is.

Maga a kodifikacidos folyamat X. Pius papa alatt, 1904. marcius 19-én
kiadott Arduum sane munus kezdetli motu propridjaval kezd6dott. A sz6-
vegezést harom csoport végezte, akik egymds munkdjat is ellendrizték. Er-
demes roviden attekinteni a kodifikaciés munkat, hiszen az nem csak szél-
eskorlien vont be szakembereket, hanem valddi szakmai vitdkat generdlt az
egyhaz teljes szervezetén beliil. Az els6 munkacsoport a konzultorok voltak,
olyan teoldgusok és kanonjogaszok, akik a szovegvaltozatokat kidolgoztdk,
illetve egymastdl fliggetlenill véleményezték azokat. A collaboratores-ek az
egyhdzi hatalommal biré megyésplispokok és mds, az egyetemes zsinaton
részvételi jogosultsaggal biré személyek voltak. Ezek a személyek — és ké-
s6bb az egyetemi oktatdk is — jogosultsagot kaptak arra, hogy megkuldjék
a véleményiket és kérésiiket a tervezettel kapcsolatban. A legjelentésebb
testilet azonban a 16 tagu kodifikatorok testiilete volt. A papa felligyelete

6 ,AzEgyhazjogat els6sorban a természetjog és a tételes isteni jog hatarozza meg. Kilo-
nosen pedig azok az intézkedések, amelyeket Krisztus, mint az Egyhaz alapitdja és feje
az egyhdzi alkotmdny és az egyhazi kozosségi élet tekintetében adott. Minden isteni jog
egyhazi jog akkor is, ha nincsen is jogi formdba Oltoztetve; — és pedig a legmagasabb
rendl jog, amely az egyhazi irdsos jogalkotast (pdpa, plispok, zsinatok, testiletek) és
a szokdsjogot is messze felilmulja. Szorosan véve az egyhazi jog (ius obiectivum) a
torvényes egyhazi hatdsagtdl alkotott vagy szankcionalt olyan cselekvési (magatartasi)
szabalyok Osszessége, amelyek az egyhazi kozosség tarsadalmi rendjének és céljanak
biztositasa végett az egyhdztagok jogait és kotelességeit pontosan meghatdrozzak.”
BANK JOzsef: Kdnoni jog. Budapest, Szent Istvan Tarsulat, 1960, 61.
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alatt 6k Osszesitették az el6z6 két munkacsoport altal elkészitett anyagokat.
A testllet elndke Pietro Gasparri biboros volt, aki meghatarozé szerepet
a klasszikus vatikani karrierutat jarta be, el6sz6r a Rendkiviili Egyhazi Ugyek
Kongregacidjanak titkara volt, majd 1907-t6l biboros, 1914-t6l pedig a nem-
zetkozi politikaért is felel6s allamtitkar.

A testiletek tiz éves m(ikodésiik alatt minden kanont tébbszor is (eseten-
ként akar tizenkétszer) megvitattak, amig a végleges szévegvaltozat elkésziilt.’

Az igy elkészilt szvegvaltozatot ismét megkiildték a biborosoknak, pus-
pokoknek, mignem 1917 majusaban XV. Benedek ki nem hirdette a 1918.
majus 19-én, Pinkdsdkor hatdlyba Iép6 torvénykdnyvet.

Ez a kédex jelenti egyébként az alapjat a ma is hatalyos, 1983-as Egyhazi
Torvénykonyvnek is. Abbdl a szempontbdl is nagyjelentéségl volt a kddex,
hogy a kdnonjogot (1365 k. 2. §) a kotelezd teoldgiai targyak kozé sorolta a
fels6oktatasban, szeminariumokban.

A kddex 6t konyvbdl all, a konyvek részekbdl, a részek szekciokbol, a szek-
cidk titulusokbdl, a titulusok pedig kanonokbdl alinak. A kédex igy koveti
(kissé ugyan kényszeredetten) a Lancelottustdl eredd felosztast: Personas
nos prima docet, resque secunda Tertia dat iudices, crimina quarta premit.®

Az Il. kdnyv, Normae generales az altalanos szabdlyokat (1-86 kanon) rog-
ziti. Itt taldlhatjuk a jogelméleti alapvetést, az alapvetd jogelvek értelmezé-
sét, valamit az egyhdzi torvényekrél, a szokasjogrol sz616 részeket, az idébeli
hataly kérdéseit, a leiratok, privilégiumok és felmentések szabalyozasat. A
II. kdnyv a De personis cimmel a személyeket és azok szerepét mutatja be az
egyhdazban, kezdve a klerikusokon, altalanos és kilénos szempontok szerint,
egylttal bemutatva az egyhazi szervezetrendszert is. Ezt kbvetik a szerzete-
sek, majd a laikusok (vilagiak) szabalyai. (87-725 k.)

A lll. kdnyv, a De rebus, a dologi joggal foglalkozik (726—-1551 k.). Itt nem
egyszer(en az altalunk a Ptk.-ban megszokott dologi jogra kell els6dlegesen
gondolni, hanem sokkal inkdbb a ’lelki dolgokra’, mint példdul a szentsé-
gekre, ezeken belll is kiilonds részletességgel a hazassagra. Ide tartoznak
tovabba a szent helyek és id6k is, vagy akar az egyhdzi tanitéhivatal kildeté-
se is, beleértve példdul a prédikaciét vagy a katekizmust, illetve az egyhazi
oktatasi intézményeket. Csak az 1409 kanontdl keriilnek szabalyozasra az
egyhazi anyagi javak.

7 BANKi.m. 223-226.
8 BANKi.m. 229.
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Fontos megjegyezni, hogy ezeknek a javaknak a kezelése inkdbb hason-
lit a haszonélvezet gyakorlasara, mint a klasszikus értelemben vett tulaj-
donjogra. Kulon érdekesség, hogy az esetlegesen feleslegessé vald javakat
(nyereség) a szegények szamara kell forditani (1472—-1474 kk.). Az 1518. ka-
non szerint minden javak legf6bb vagyonkezel&je a rémai papa. A De rebus
konyvben keriilnek nagyon roviden szabalyozdsra a szerz6dések is, amelye-
ket a kddex szorosan kot a helyi polgari jogi gyakorlathoz is (1529. k.).

A IV. kbnyv, a De processibus az eljarasjogot (1552—2194 kdnon) targyal-
ja. Talan leginkabb itt talalhatjuk a legnagyobb hasonlésagot a megszokott
polgari perjoggal. A birdsagok hataskorének és illetékességének felsorola-
sat a keresetlevéltél kezdve a megszokott eljarasjogi szabalyozas koveti. A
kédex kilon targyalja a biintetd eljardsokat és a hazassagi pereket és a szen-
té avatasi eljarast is.

Az V. kényv, De delictis et poenis a blintet6jog anyagi részét tartalmazza
(2195-2414 k.). Kéveti a blintet6jog klasszikus felosztasat altalanos és spe-
cialis traktatusra.’

Onmagdban azonba az egyhazi térvénykdnyvnek nem lett volna kdzvet-
len politikai hatdsa a térséglinkre. Egy véletlen azonban ugy hozta, hogy
éppen egy magyar szerzetes volt az, aki a torvény szovegének 6sszeallita-
saban oroszlanrészt vallat, ezaltal j6l megismerte a vatikdni dontéshozok,
biborosok, papak személyét is. Ahol sem a nemzeti, sem az egyhazi jog nem
tudott eredményt elérni, ott a k6zos kultura, erkolcsi meggydz6dés keriilt
el6térbe. Ez a kapcsolati halé nagymértékben meghatdrozta a Trianon utani
id&szak Kozép-Eurdpa politikajat egészen a Il. vilaghaboru végéig.

3. Serédi Jusztinian

Serédi a mai Szlovakia terliletén, Dedkiban (Diakovce) sziiletett Szapucsek
Gyorgy néven 1884-ben. Apai részrél szlovak szarmazdsa miatt sokszor mond-
tak réla, hogy egyes vitas helyzetekben a szlovakoknak kedvez, de valéjaban
teljes egészen magyarként hatarozta meg hovatartozasat, anyanyelve magyar
volt. Mas kérdés, hogy a Vatikdnban jaratos emberként tisztaban volt azzal
a ténnyel, hogy a nemzeti érdekeket megel6zik az egyhaz érdekei, hiszen az
egyhdz az, amelyik békében tud minden nemzetet egységeségbe fogni.

, A felvidéki terlletek visszacsatoldsakor a Fels6hazban mondott beszé-
dében kiemelte, hogy Isten akarata, hogy a Karpat-medence a magyar nem-

9 CARD. LA PuMaA, Vincenzo: Sommario del Codice di Diritto Canonico 1917. Torino, é.n.
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zet birtokaban maradjon. Szerinte, akik kitartanak a »keresztény hazasze-
retetben«, akarmilyen nyelven beszéljenek is, magyarok. A hercegprimas
nem etnikai alapu, hanem kulturalis nemzetben gondolkodott.”*°

Serédi mar ifju kordban Rdmaban, nemzetkozi kdrnyezetben, a San An-
selmo bencés kollégiumban tanult mint a Pannonhalmi Bencés Apatsag
szerzetese. 1908-ban doktoralt egyhazjoghbdl, a plspoki hatalom kérdésé-
bél, majd hazatért a monostoraba. Tehetségére azonban felfigyeltek Roma-
ban is, és tandrai kérésének engedelmeskedve visszaengedték Pannonhal-
mardl kanonjogaszi feladatok ellatdsdara Rémaba. A kodifikaciés munkara
tandra és rendtarsa, a belga Bastien ajanlotta, aki Gasparri kérésére kere-
sett munkatarsat a konzultorok csoportjaba. A huszas évei kbzepén jaro Se-
rédire aprolékos, komoly nyelvi és jogi ismereteket feltételez6 munka vart.
Az 6 dolga volt, hogy a készll6 kdnonok 0sszhangjat biztositsa a korabbi,
kozel kétezer év alatt keletkezett, részben kiadatlan jogforrasokkal. A munka
nagysagat érzékeltetik a szamok:** az Egyhazi Torvénykonyv 2414 kanon-
ja koziil csak 854 kdnon nem rendelkezik forrasokkal, mivel teljesen ujak,
el6zmény nélkiliek. A tobbi 1560 kanon régi forrasokra tdmaszkodik. A jog-
forrdsok szdma, amelyre hivatkozas torténik kortlbeltl 10500. A kédexben
minddsszesen nagyjabdl 26000 hivatkozas van jogforrasokra.'? (Figyelembe
kell azonban venni, hogy ez mar a végleges szoveg, valéjaban a tervezetek-
hez jéval tobb hivatkozast kellett 6sszegyjteni.)

Ez a munka kétséget kizardan jelzi, hogy Serédi nagyon alapos jogi és egy-
hazjogi ismeretekkel rendelkezett. Latni fogjuk majd azonban, hogy a térség
lényeges kérdései kezelése sordn nem a jognak, hanem a jogi munka soran ki-
épitett kapcsolati rendszernek lett igazan nagy szerepe. A kapcsolati rendszer
megszilarduldsaban nagy jelentGsége volt annak a ténynek, hogy 1915-t6l,
a kézponti hatalmak hadiizenetétdl Serédi Olaszorszag teriiletérdl a Vatikan-
ba kényszeriilt. A helyzet sulyat mutatja, hogy a papa, XV. Benedek kérésére

10 Csiky Baldzs: Serédi Jusztinidn, Magyarorszdg hercegprimdsa (Collectanea Studiorum
et Textuum, 1/3. — Magyar Torténelmi Emlékek. Ertekezések). Budapest, MTA BTK TTI —
MTA-PPKE Frakndi Vilmos Romai Torténeti Kutatdcsoport, 2018, 29.

11 Amikor Serédi a kddex 5 kdnyvéhez az Osszes jogforrasokat hivatkozas formajaban 10
éves faradsdgos munkaval 6sszedllitotta és kéziratban Gasparrinak bemutatta. Az utolsé
lapra a régi szerzetesek befejez8 fohdszat irta. Finis, I. O. Gl. D. ,,(In omnibus glorificetur
Deus) D. Justinianus Serédi, Roma in Aedibus Vaticanis. XIIl. Kal. Nov. 1917.” Gasparri
ugyancsak sajatkez(ileg irta e sokat mondd és elismerd sorokat a kézirat végére: ,Tibi
gratulationes meas porrigo, etsi indigne P. C. (Petrus Cardinalis) Ad multos annus. Vale.”
BANK i. m. 223.

12 BANKi. m. 222-223.
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gépkocsin kellett szallitani a fiatal bencést a Vatikdnba ugy, hogy alig volt ideje
még arra is, hogy a ruhait 6sszeszedje. A Vatikdnban Serédi Gasparri lakoszta-
lydban kapott helyet, ami azt is jelenti, hogy szinte allandé kapcsolatban vol-
tak, Serédi pontosan lathatta az allamtitkar tevékenységét és a hétkoznapjait
is. Szintén gyakorlatilag allandé volt a kapcsolata a papaval is, de taldlkozott a
kovetkez6 idGszak papaival is, igy Achille Rattival, a Vatikani Konyvtar vezets-
jével, a kés6bbi XI. Piusz papaval, sét, Eugenio Pacelli is részt vett a kodifikaci-
6s munkaban. O lett késébb XII. Piusz papa. Mindez egy olyan erds kapcsolati
halét jelent, amelyik folyamatosan meghatarozza Serédi sorsat, aki mindosz-
sze 33 éves amikor befejezte az egyhdazjog torténetének egyik legjelentGsebb
munkajat, az els6 kodex megalkotasat. Fontos azonban arrél is megemlékez-
nink, hogy Serédi a Vatikdnban sem felejtette el hazajat. Kiemelt gondolt
forditott a magyar hadifoglyok lelkigondozdsara, szdmukra imakonyveket
szerzett, szerkesztett®® és osztott szét. Végiil is istenhite és embersége volt az
a legmélyebb szint, ahol a térséglinkre is haté dontései is megszilettek. 1917-
ben elkésziilt a kddex, mar csak a kihirdetés és a hatdlyba |éptetés volt hatra,
igy Serédi is hazatérhetett Svajcon keresztlil Magyarorszagra. Otthoni élete
korantsem a vatikani allrokkel teli fépapi élet volt. Még a rendi féiskolan valé
oktatdst is elcserélte arra, ami akkor fontosabb volt: a katonalelkészségre. Ka-
tonaként szolgalt a pozsonyi katonai parancsnoksag alatt 1918-t6l Esztergom
mellett. Kilonds fordulata a sorsnak, hogy hazajaban az olasz hadifoglyok
lelkigondozasa volt a feladata. Elsé pasztoralis tapasztalataként érzékelhet-
te, hogy az emberek fliggetlenlil a nemzetiséglktél Iényegében egyformak.
Hatdssal volt ra az is, amikor a haboru elvesztése utan a lazadozg, lincselésre
készll6 katondkat le tudta csillapitani.**

A hdboru utani zavaros id6kben gyorsan felvet6dott egyhazi részrél an-
nak az igénye, hogy Serédi segitsen a Vatikannal valé diplomaciai kapcsola-
tok Ujraépitésében. Mindez azonban huzdédott, hiszen még az is kérdésessé
valt a Tanacskoztarsasag idején, hogy egyaltalan a pannonhalmi apdtsag
hercegrimds a vatikani kapcsolatok Ujraépitése soran szamitott Serédire,
tovabb Serédi a kddexel kapcsolatos tudomanyos tevékenységét is folytatni
kivdnta Rdmaban, megkezd6dott ugyanis a forraskiadas munkdja. Persze a
bencések is oriiltek volna, ha Serédi lett volna az Uj f6apat, de ezt a jeldlt

13 SEREDI Jusztinian: Keresztény katholikus imddsdgok. Vatikan, Ex Typis Vaticanis, 1916.

14 Csiky i. m. 37.; MESZLENYI Antal: A magyar hercegprimdsok arcképsorozata. Budapest,
Szent Istvan Tarsulat, 1970, 402-403.; BANK J&zsef: Serédi biboros fiatal évei Romdban
1908-1927. Nemzeti Ujsdg, 1927. december 18., 5.
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semmiképp sem szerette volna vallalni tudomanyos kotelességeire vald hi-
vatkozassal. Rdmaba visszatérve tobbszoros feladat varta Serédit, megkezd-
te a Gasparri nevében kiadott Codicis Juris Canonici Fontes dsszeallitasat.
Az els6 hat kotet 1923-ban jelent meg, az ezt kdvetd koteteket sajat nevé-
ben publikalta, az utolsét, a kilencediket 1939-ben.

3.1. Diplomdcia 1927 végéig

,Kilonben jol volnék, de néha annyi minden dolgom 6sszejon, hogy ha nem
volna eszem, meg kellene bolondulnom. De azt én nem teszem. Igen sok
jogi kérdéssel zaklatnak minden oldalrél, aztdn még a sok veszett fejsze nye-
[ét kell megmentenem. Most is 4 db. kétségbeesett ember ligye van nalam.
Azt akarjak, hogy intézzem el a Szentszéknél, de az Gigyek természete ezt
lehetetlenné teszi.” (Roma. 1923. febr. 15)°

Serédi olyan id6ben élt, amikor az Ugyek tobbségének elintézése ,az
Ugyek természete miatt” valdban lehetetlen volt. A kdosz idején a rend
tlinik rendellenesnek. Nagy jelentGséggel birt Serédi életében a biborosi
kinevezésig vezetd ut. Mikor Csernoch biboros 1927-ben meghalt komoly
diplomdaciai egyeztetetés kezd6dott, hogy ki legyen az U] biboros. Kleber-
berg, Serédi személyes ellensége a kormany részérél mindent elkdvetett,
hogy ne a bencés keriiljon a primasi székbe (beleértve azt is, hogy inkabb
a szintén meglresedett székesfehérvari plspoki székbe javasolta). Mégis,
XI. Pius 1927. november 30-an Serédit nevezte ki érsek-hercegprimasnak
Esztergomba. A pilspokszentelést is maga a papa végezte.

Serédi diplomdcidjat tekintve inkdbb volt az egyhdzanak és a lelkiismere-
tének a kovetdje, mint hazaja kormanydé. Természetesen mindezt ugy tet-
te, hogy egy pillanatra sem tagadta meg a hazaszeretetét, csak képes volt
nagyobb kontextusban is gondolkodni.

A haboru utani rémai tartézkodds évei a Rdmaban é16 szerzetesek ’szo-
kasos’ feladataival teltek. Mas kérdés, hogy ezek a feladatok Serédi ese-
tében jelent6s mértékben kibéviiltek diplomaciai feladatok ellatasaval is.
Az 1920-as években tanitott San Anselmo-n, zarandokcsoportokat vezetett,
a hozza forduld magyaroknak igyekezett segiteni, a jogi megkereséseknek
eleget tenni. Tobbszor fordultak hozza kiilonb6z6 nemzetiségli plispokok is
jogi segitségért. O volt a magyar piispoksk és a magyar bencés kongrega-
cié romai ligyvivéje 1925-t6l a Zsinati Kongregacié konzultora lett, és részt

15 BANKi. m. 224,
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véllalt mas kongregacidk munkajaban is. Mindemellett végezte forrdsszer-
keszt6i munkdjat és vett részt a kédexmagyarazé bizottsdg munkajaban. A
diplomaciai tevékenységében nagy jelentGséggel birt, hogy a vatikani ma-
gyar kovetség kanonjogi tandacsosi feladatat is ellatta.

A diplomacia alapkérdése az egyhazi-vilagi mikodés helyredllitasa volt, a
kapcsolat csatornainak kialakitdsa az Osztrak-Magyar Monarchia szétesését
kévetd id6kben. Mindenki tisztaban volt vele, hogy a megoldasok atmene-
tiek lehetnek csak, hiszen olyan sebességgel valtottdk egymdst a politikai
események egy kifejezetten kedvez6tlen gazdasagi kornyezetben. Mégis
biztositani kellett a mindennapi élethez szlikséges alapfeltételeket — bé-
kés moédon. Serédi és a politikai kérdésekben, a Monarchia vallasiigyét jol
ismerd, Csiszarik Janos mikodésének is kdszonhet6en 1920-ban létrejott
a Szentszék és Magyarorszag kozti diplomdciai kapcsolatfelvétel. Csiszarik
segitett az Uj nagykovetnek, Somssich Jozsefnek a kdvetség megszervezé-
sében, majd ezt kdvetéen hazarendelték. Ekkor vette at a feladatat Serédi.
A plispokkar is tAmogatta Serédit, igy 6 lett a magyar egyhazmegyék lgye-
inek agense is a Szentszéknél. Serédi jo kapcsolatrendszerét felhasznalva
hatékonyan tudott kdzvetiteni a felvidéki'® és az erdélyi ligyekben, targyalt a
Vatikanban Batthyanyi Vilmos nyitrai plispok lemondasardl, Fischer-Colbrie
Agost kassai piispdk helyzetérsl,” tovabba a roman konkordatumrdl is.8

16 A6525/19 ,rendeletben szerepld szlovakiai puspokségek birtokai a fépésztoraikat érinté
fejlemények miatt jutottak a magyarorszagi egyhdzi intézmények birtokaihoz hasonlé
sorsra. Batthyany Vilmos nyitrai és Radnai Farkas besztercebdnyai plispokot ugyanis
1919 elején kiutasitottak Szlovakia terliletérdl, mig Parvy Sandor szepesi plispok ez
év marciusaban Budapesten elhunyt. Kés6bb a rozsnydi és kassai plispoki javakra is
kiterjesztették a zarlatot, Bals Lajos 1920-as és Fischer-Colbrie Agoston 1925-6s halala
utan. Mikor azonban 1920 végén a nyitrai, besztercebanyai és szepesi plispokségeket a
Szentszék szlovak f6pdasztorokkal toltotte be Karol Kmeko, Marian Blaha és Jan Vojtassak
személyében, az Uj javadalmasoknak az ket megillet6 lefoglalt birtokokat atadtak.
Rozsnyo és Kassa esetében viszont erre nem kertilt sor, mivel f6pdsztoraik haldla utan a
Szentszék és Csehszlovakia nem tudott az utédok személyében megegyezni, ezért Réma
csupan apostoli adminisztratorokat nevezett ki e helyekre. A kormany valaszképpen ugy
mutatta ki neheztelését, hogy a plispokségi birtokokat a kinevezett adminisztratoroknak
nem adta at, fenntartotta rajtuk a zarlati kezelést, és Kassa valamint Rozsnyo a kezeld
bizottsagtdl a javak jovedelmébdl csupan éves tamogatast kapott.” RAcz Kalman: Esz-
tergomi érsekség kontra csehszlovak adllam — egyhazi birtokperek a hagai birdsag el6tt.
Férum: Tdrsadalomtudomdnyi Szemle, 2004/3, 26-38.

17 Csikyi. m. 39.

18 MARCHUT Réka: A romdn konkordatum a magyar diploméciaban (1920-1929). Pro Mi-
noritate, 2014/Tél, 3-22.
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Megszerezte a magyar kormany szdmdra a Roman Kiradlysag és a Szentszék
kozotti konkorddtum szovegének tervezetét, tovabba maga is irt egy terve-
zetet, amelyiket azonban nem fogadtak kitoré lelkesedéssel.

Az 1920-as évek masodik felére valamelyest konszolidalédott hazank po-
litikai és gazdasagi helyzete, bevezették a pengbt, megkezd6dott a szocia-
lis rendszer szervezése, illetve elindult a nagyjelentségi oktatdsi reform.
Elérkezett az id6 arra is, hogy az egyhdazmegyék kérdését is rendezzék a
szétszabdalt terlleteken. Ez a rendezés azonban mar egyaltalan nem volt
kedvez6 Magyarorszag szamdra, de valéjdban nem is volt végleges megol-
dasnak tekinthetd, hiszen mar mindenki a terileti revizid kérdésével és le-
het6ségével foglalkozott.

A vatikani diplomdcia — érzékelve a politikai valtozdsokat — felismerve,
hogy a stabilizal6dé allamokkal egyezségre kell jutni, a helyzet jogi-vallasi
megolddasat el6mozditd, a Codex luris Canonicin alapuld eszkézével a kon-
kordatumokkal és megallapoddasokkal dolgozott. Ebben a munkdban is nagy
szerepe volt Serédinek, aki tudta, hogy a kérdések tobbsége a dontéshozdk
el6szobdjaban dél el. Igyekezett hazaja érdekeit ugy érvényesiteni, hogy
kdzben az egyhaz és a katolicizmus érdekei se sériljenek. Ezekben az id6k-
ben komoly sullyal vetédtek fel a cseh huszitdkhoz valé viszony, vagy éppen
a roman ortodoxokkal valé kapcsolatnak a kérdései.

4. Konkordatumok és modus vivendi

Serédi bizonydra maga is aktivan részt vett a harmadik kanon megfogalma-
zdsdban, amelyik a konkordatumok kérdésével foglalkozik. Eszerint a Szent-
széknek az egyes dllamokkal a kddex hatalybalépése el6tt kotott innepélyes
megallapoddsai, az un. konkordatumok tovabbra is érvényben maradnak
akkor is, ha a kédex szabdlyaival kifejezetten (abrogatio) vagy hallgatélago-
san (aequivalenter) ellentétben vannak. A kddex hatalybalépése utdn kotott
konkorddtumok a kédex ellentétes szabdlyait — konkrét helyen és idében
— hatalyon kivil helyezik (lex posterior deregat priori).* J&l latszik ebbdl,
hogy a jogalkotd jelent6s szerepet szant a konkordatumoknak, amelyek
pontos jogdogmatikai korulirdsa még hidnyos volt. BAnk még 1960-ban is
a kovetkez6ket irta: ,A konkordatum jogi természete erésen vitatott mind
a kdnonjogaszok, mind a nemzetkozi jogaszok kozott.”° A konkordatumok

19 BANKi. m. 231.
20 Uo. 317.

153



BIRHER NANDOR

természetét illetéen (figyelemmel arra, hogy egy 6si jogintézményrdl van
sz0) jelentGsen eltéréek a vélemények. A torténelmi szemléletet? tikrozi
a privilégium elmélet, amely szerint a konkorddtum nem mas, mint a papa
vagy a szentszék privilégiuma egy adott orszag szimara. Eppen ezért ez nem
jelent jogi (ex iustitia), hanem csak erkdlcsi (ex fidelitate) kotéer6t a papa
szamara. Ez egyben azt is jelenti, hogy a privilégium egyoldalian mddosit-
haté vagy visszavonhatd. Ennek az elméletnek az az alapja, hogy az egyhaz
az allamnal magasabb rend( tarsasag, igy szdmdra az allam nem is jelenik
meg szerz6d6 félként, hiszen az allamnak a jogai is magatdl az egyetemes
egyhdaztdl szarmaznak. Ezt az elméletet tdmasztjak még ala azzal a gondo-
lattal is, hogy lelki dolgokban nem lehet szerz6dést kotni, illetve a papa a
legfébb torvényhozo, ezért a ,torvény folott all”.

A legalis elmélet a privilégium elmélet forditottja. Ennek Iényege, hogy
az allam az egyhaz felett all, igy az allam nem szerz6dhet a neki aldarendelt
egyhazi féllel. Jellemz&en német terlileteken dolgoztdk ki, az egyhazat tisz-
tan allamon belili — ma Ugy mondanank — civil szervezetként értelmezi.

A két elmélet kozott helyezkedik el a kontraktudlis elmélet, amely szerint
két egyenls fél kot egymadssal szerz6dést. Itt a pdpa mint a nemzetkozi jog
személye kot szerz6dést mas nemzetekkel egy adott témaban. Ezt tamaszt-
jaalaazatényis, hogy maga a Vatikan is megjelenik allamként a nemzetkozi
diplomacidban is.

Kénnyedén fogadjuk el a szerz6dés elméletet, azonban nem szabad meg-
feledkezni arrdl a kozel ezer évrél sem, amelyik a masik két konkordatum
elmélet alapjat jelenti, és amelyik sajatos hatdsat mind a mai napig kifejti,
hiszen valéban nagyon nehéz lelki dolgokrdl szerzédni, vagy éppen a vilag
lakossaganak tekintélyes részét képviseld, legnagyobb vallds, egységes és
szervezett entitasként jogokat gyakorolni. Serédi jol ismerte ennek a hely-
zetnek a bonyolultsagat, és dontéseit ennek fényében hozta meg. Ennek
lett az egyik eredménye, hogy Csehszlovakidval nem is jutottak el a targya-
lasok a Konkordatumig, csak egy modus vivendi-t sikerilt elfogadni 1927.
szeptember 17-én. Mds kérdés, hogy a csehszlovakok szdmara mar ez is a
trianoni békeszerz6dés vatikani elismerését jelentette. Ez volt az ara annak,

21 VIII. Bonifac ,Unam sanctam” (1302) ,,Uterque ergo, (sc. gladius) in potestate ecclesiae:
spiritualis gladius et materialis sed is quidem pro ecclesia, ille vero ab ecclesia exercen-
dus, llle sacerdotis, is manu regum et militum, sed ad nutum et patientiam sacerdotis
[...]” ,Porro subesse Romano Pontifici omni humanae creaturae declararnus, dicimus,
diffinirnuset pronuntiarnus omnino esse, de necessitate salutis.” (c. |. Extrav. com. 1,
B.) Idézi BANK i. m. 318.
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hogy a két évvel kordbban megszakadt vatikani diplomaciai kapcsolat vissza-
allhasson Csehszlovakidval. Ugyan a modus vivendi kialakitdsa megmaradt
csehszlovak és vatikani belligynek (az el6készitésrél a magyar diplomdcia
nem is értesilt), azonban valéjdban hazai olvasatban leginkdbb id6huzas-
nak mindsilt, ami csak rogzitette az id6kozben de facto kialakult helyzetet.

Az érdemi kérdésekrdl ugyanis nemzetkozi bizottsag kellett volna, hogy
dontson, de ahogy azt Rdmaban az akkorra mas esztergomi primas Serédi-
nek is jelezték: ,nincs ok a tulzott sietségre”.?? Ezt a helyzetet tamasztotta
alad a Hagai Nemzetkozi Birdsag el6tt folyd birtokper is.2® Jél latszott, hogy
a hosszan elnyuld birtokper részben aktivitasra kényszeriti a Vatikant, hi-
szen meg kell évnia az egyhazi birtokokat a Csehszlovak allamtél, részben
pedig hosszu id6re megakaddlyozza a teriileti kérdések jogi rendezésének
a lehetdségét. A Vatikdn szempontjabdl a legnagyobb veszély ugyanis az
volt, hogy sem a magyar, sem a szlovak katolikusok nem fogjak megkapni a
foldeket, hanem azokat kisajatitja az allam.

Esztergom szamara persze |étkérdésnek is tlint a foldek ligye, hiszen a
koltséges intézményei megmaradtak, példaul Budapesten, azonban a finan-
szirozashoz sziikséges birtokok kozel kétharmadat nem tudta hasznalni.

Erdemes egy pillantast vetni a korabeli egyhazi birtokok helyzetére. J4l
latszik, hogy a birtokok tekintélyes részben idegen orszagba keriiltek. Alap-
vetden a kovetkezs kérdések meriilhettek fel: a birtokok ugyan masik allam-
ban, de a magyar katolikusok kezében maradnak (nem a ‘magyar katolikus
egyhaz’, hanem egyes magyarorszagi katolikus jogi személyek tulajdondban
és haszndlataban). llyenre példa volt példaul az olmiitzi és pragai érsek jog-
hatdsdga bizonyos német teriileteken a birtokok a mdsik allam katolikus
szervezeteihez kerililnek (esetleges karpétlas, hasznalati dij fizetése mellett)
Ehhez sziikséges volt az egyhdazmegye vatikani atalakitasara, a diszmemb-
raciéra. Mindez csak az egyhazi térvénykonyv szerint a Szentszék altal tor-
ténhet a 215. kdnon szerint, és a vagyonelosztds is a Szentszék kizardlagos
hatdskore az 1500. kanon szerint.

22 Csikyi. m. 196.

23 RAczi. m. 30. 1923 végén az esztergomi érsek, a székesf6kaptalan, az eszergomi és a
budapesti szeminarium, tovabbda 6t masik katolikus intézmény keresetet adott be a
Hagai Magyar-Csehszlovak Vegyes Dont6birdsaghoz az ingatlanon csehszlovak részrél
2019-ben bevezetett zar alad vétel ellen. A zar ald vétellel a tulajdonosok mindennem?
rendelkezési joga megszlint. A perlés jogalapjan a trianoni diktatum 250. szakasza adta,
ami lehet@vé tette a valasztottbirdsaghoz valo fordulast.
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Ezen kérdések mentén jél azonosithatdk az egyes szereplék érdekei is,
amelyeket a nemzetkozi jog vagy politika szabalyai szerint kellett tGtkoztet-
ni.?* Lathatd, hogy ebben az er6térben az egyes nemzeti jogoknak viszony-
lag szlikek a lehetGségei, azokat — példaul a csehszlovak allam — leginkabb
kényszeritési pozicié megszerzésére hasznalta fel.

Jogtorténeti szempontbdl kuriézum, hogy a zar ald vétel jogalapjanak a
megtaldlasahoz a csehszlovak allam a létrejotte el6tti joganyaghoz nyul vissza.

Az 1918. december 10-én kiadott 64. sz. torvény viszonylag egyszer( ab-
ban az értelemben, hogy az felhatalmazast ad a szlovak felel6s miniszternek
a targyban rendelet kiadasara. Erdekes viszont, hogy a zarlat kérdésében a
jogalkotd az 1723: LXX. torvénycikkre hivatkozik, amely szerint amennyiben
az egyhazi javadalmas a javadalma haszndlatat elhanyagolja, akkor a kirdly
mint legfébb kegyur a birtokokbdl szarmazé jovedelmet zérlat ala helyezheti
és maga jarhat el a helyzet rendezésében. J6l érzékelhet6, hogy ez a hajanal
fogva el6rangatott jogszabdly még csak nem is hasonlit arra a jogi helyzetre,
amelyben a magyar egyhazi javadalmasok taldltdk magukat. Abszurd mar
a feltételezés, hogy a fGkegyuri jogok a csehszlovak allamra szallndnak at.

Hasonldan életidegen az mddszer is, amellyel a szlovakiai plspokségek
birtokait vették zar ala, arra hivatkozva a magyar kultuszminiszternek 1867.
szeptember 27-én 10165 szam alatt kelt rendeletének 11. pontja szerint a
plspoki szék meglresedése esetén a zar ald vétel a jogszer( eljards. Ebben
az esetben a jogi kérdéseken tulmutatdan a plspoki székek megiiresedésé-
nek a ténye is vitathaté volt.

A felek a hagai per megkezdése el6tt abban maradtak, hogy az érintett
egyhazi vezet6k, a magyar és szlovak plispokdk egyeztetnek elsé korben,
az igy kidolgozott javaslatokat a kormanyaik elé terjesztik, majd a Szent-
szék hagyja azt jéva. A nemzetkozi politikai helyzet alakulasa viszont minden
masként alakult, a konszenzus sohasem jott létre.?

Ennek részben az is oka volt, hogy Csernoch biboros a végsékig ragasz-
kodott a birtokokhoz, amelyek az allami jog szempontjabdl a magdnvagyo-
nanak szamitottak. ,Az Esztergomi Ersekség nevében kijelentem, hogy a
birtokok utolsé darabjahoz teljes tulajdonjoggal, teljes rendelkezési joggal
ragaszkodom, a bizottsdg idegen hivatalnokait nem ismerem el, minden sze-

24 BARTOK Béla: A rozsnydi egyhazmegye magyarorszagi kormdanyzasa 1937-1939 kozott.
Acta Academiae Paedagogicae Agriensis Nova Series: Sectio Historiae, 2009, 39(1), 19-
28.

25 EPL Cat. D/c. 3. doboz, Felvidéki birtoktigyek, Lepold Antal levele, 1922 oktdber 24.,
idézi RAczi. m. 32.
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mélyi és lizemi valtoztatast, ami hozzajaruldsom nélkil tortént, jogtalannak
tartom, és kovetelem, hogy a birtokok kezelése Ujbdl visszadlljon a javadal-
masokra. A magam személyében pedig kijelentem, hogy az érsekségi birto-
kon 1évé él6 és holt felszerelés, termény és anyagkészletek magantulajdo-
nomat képezik, és azok elidegenitését minden lehet6 eszkdzzel meg fogom
akadalyozni.”?® Masaryk és Benes ezzel szemben a liberalis allam ideoldgiaja
szerint legszivesebben allami tulajdonban latta volna a vitatott ingatlano-
kat. Az ingatlanok tehat egy bonyolult diplomaciai, nemzetkozi jogi vitdban
az adu szerepét jatszottak. A Vatikan hozzajaruldsa nélkil a tulajdoni kérdé-
seket és ezzel egyiitt a szlovak egyhdazmegyék helyzetét nem lehetett ren-
dezni, viszont csehszlovak részrél mindig fennallt a kisajatitas lehet&sége.

1926-ban a szlovak plspokok ajanlatot tettek Esztergomnak. A javaslat
szerint a birtokokat két részre osztanak, és az Esztergomra esé részt értéke-
sitenék, a vételarat pedig Esztergomnak kifizetnék. Mivel a diszmembracid
feltétele volt a birtokvitak rendezése ezért a csehszlovak fél erésen érdekelt
volt a rendezésben, és ekkorra mar a magyarok is egyre jobban hajlottak a
kompromisszumra, illetve az id6kozben kialakult tényleges helyzet jogi ren-
dezésére. A Szentszék szamara is kivanatos lett a miel6bbi megegyezés a
szlovak katolikusok tdmogatdsa érdekében. Az 1926-ban megindult folya-
matnak lett aztdn az az eredménye, hogy 1927 decemberében létrejott a
modus vivendi, amely az dllamhatarokhoz kototte az egyhdzmegyék hatara-
it, tehat kimondta a diszmembraciot. A tényleges megvaldsuldsnak viszont
feltétele lett volna a vagyoni kérdések végleges rendezése, ami a gyakor-
latban soha nem tortént meg, illetve az els6 bécsi dontés utan okafogyotta
valt a kérdés.

ElGszor ugyanis a birtokok kérdését kivantak rendezni, illetve Gjra felve-
t6dott annak a kérdése is, hogy legyenek-e tulnyomadrészt magyar lakta egy-
hazmegyék? Jol latszott, hogy gyors megoldas nem varhatd, ami kedvezett
a magyar félnek, aki joggal bizhatott valamiféle reviziéban. Teljesen egyér-
telmdlen ezt a megoldast képviselte a Gasparri és vele a vatikani politikai is,
noha jelentds szerepe volt annak, hogy a huszitakkal szemben?” a katoliciz-

26 RACz Kalman: Az Esztergomi Ersekség és Csehszlovdkia vagyoni vitdja, 1919-1938. htt-
ps://www.uni-miskolc.hu/~egyhtort/cikkek/RACZ.HTM (2021. 09. 04.)

27 MALAGYI Jozsef: Az 1. Csehszlovdk Kéztdrsasdg és az Apostoli szentszék (Vatikan) diplo-
mdciai kapcsolatainak alakuldsa (1918-1938). https://dfk-online.sze.hu/images/egyedi/
doktori/%C3%A1ll_%C3%A9s_jog_alap_%C3%A9rt%C3%A9%kei_2010/1.%20k%C3%B6t/
malagyi.pdf (2021. 09. 04.) , A toérvénynek minden tarsadalmi réteg érdekeit kellett volna
figyelembe vennie. Meghagyta a hagyomanyos katolikus linnepek tébbségét azzal, hogy
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mus kérdését is jol kezeljék.?® Az 1920-as években ugyanis az a helyzet allt
el6, hogy Csehszlovakiat az orszag kb. 20%-at kitevé evangélikusok vezették,
akik nem szimpatizaltak tulzottan a katolikusokkal. Az ingatlanok viszont ko-
moly adut jelentettek a katolikus egyhaz kezében. Persze az idémulasnak
voltak hatranyos kovetkezményei is, az ingatlanok allaga romlott, tovabba
az Esztergomi F6egyhazmegye is elesett bevételei jelentds részétdl.?

28

29

atvette az akkori Egyhdazi Torvénykdnyvbdl. A koztarsasag emléknapjai kozé a torvény
oktober 28-at, majus 1-jét, Szt. Cirill és Metdd napjat, Szt. Vencel napjat, de ugyanugy
Husz napjat is besorolta, amely jelent6ségét a torvényhez kapcsolddo, a pragai egye-
tem dllamositdsa és a cseh nemzet fenntartdsa érdemeirél sz616 indokjelentés emelte
ki.1 A torvény elfogaddsa ellen f6leg a Szlovdak Nemzeti Part Iépett fel, amely Andrej
Hlinka révén a parlamentben kovetelte, hogy Szlovakidban Husz Janos linnepe helyett
Nepomuki Szt. Jdnos linnepe legyen lnnepelve. A jelen kérdés nem volt sikeres és az
emlitett innepi térvény 1925. marcius 21-én a parlament altal elfogadasra kerdlt. A
torvény elfogaddsa, amely a Husz Janos linneplése emléknapja bevezetését jelentette
a megégetése évforduldjan negativ reakciot idézett el6 az Apostoli Szentszéknél, amely
diplomaciai jegyzékkel tiltakozott. [...] Masaryk elnokot annyira befolyasoltdk, hogy
engedett a diplomaciai tartézkodasabdl és nyilvanosan kimutatta véleményeit azzal is,
hogy utasitast adott a huszita zaszl6 pragai var feletti kifliggesztésére. Amikor tehat Msgr.
Marmaggi meggy6z8dott az elndk és miniszterelndk innepségen vald részvételérdl és
az Unnepségek teljes lefolydsardl, julius 6-an este elutazott Pragabdl.”

A csehszlovak katolikusok helyzete 1924 és 1927 kozott nem volt egyszerd, hiszen al-
lami oldalrol megerdsodtek az egyhazellenes, kiilénosen is a katolikus egyhdz ellenes
kezdeményezések. JelentGsége van annak is, hogy jellemz6en a szlovakiai teriileteken
voltak katolikusok. Az 1924. november 26-an kiadott és a templomokban felolvasott
pasztorlevél a szlovakiai katolikusokhoz szdlt, és tételesen felsorolta az egyhazellenes,
jellemzd&en az allami hatalomhoz k6t6d6 tarsulasokat. A masik oldalon a Csehszlovak kor-
many kibocsatotta a huszita mozgalmat tdmogaté ,Csehszlovakia linnepei torvényt”
/65/1925/. Ebbél kerededett a,, Marmaggi casus”, 1925. julius 6-an, amelyik a vatikani
kapcsolatok megromlasahoz vezetett. Ez viszont azt is jelentette, hogy a katolikus szlo-
vakok el6térbe keriiltek a Vatikan szempontjabdl.

A 1919-t6l a f6pésztor nélkiili egyhdzmegyékben a felel§s miniszter Vavro Srobdr
gondnokokat nevezett ki. Ellen8rz8 szervként |étrehoztdk a pozsonyi székhelyl kdzponti
gondnoksagot. A Tandcskoztarsasag ‘elsoporte’ ezeket az intézményeket, majd azt kdve-
t6en egyszerlen csak zér ald vették a terlleteket. 1919. dprilis 16-an kelt 215/1919 sz.
torvénnyel lefoglalta az allam a nagybirtokokat (150 ha. felett). ,A 6525/19. szam alatt
kelt jogszabaly a magyarorszagi székhely(i egyhdzi javadalmasok — esztergomi érsekség,
esztergomi székesf6kaptalan, vdaci kdptalan, vallas és tanulmanyi alap, esztergomi és
pesti papnevelde, pannonhalmi bencés rend, a lekéri, jaszdi és zirci apatsag — valamint
a nyitrai, besztercebanyai és szepesi plispokségek Szlovakia teriiletén fekvé minden ingd
és ingatlan vagyonat zar ala helyezte, és gazdasagaik igazgatdsat a pozsonyi székhellyel
feldllitott Rémai Katolikus Egyhazi Javak K6zponti Bizottsagara (Centralna sprava katolic-
kych cirk. veskostatkov) bizta (Palesch é.n.). 1921-ig Gjabb rendelkezések kdvetkeztében
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A modus vivendi elsé szakaza igy szélt: ,, A Szentszék és a csehszlovak kor-
many megegyezett abban az alapelvben, hogy a Csehszlovak Koztarsasag
semmilyen része nem lesz aldrendelve olyan megyés — puspodknek, akinek
székhelye a csehszlovdk allam hatarain kivil van, és ugyanigy semmilyen
egyhdzmegye hatara nem |épi at az allamhatarokat. A Szentszék és a cseh-
szlovak kormdny Uj hatarokban és az egyhdzmegyék tdmogatdsdban egyez-
nek meg. Ezen egyezmény elGkészitésére két hdnapon belil két, egymastol
flggetlen bizottsag alakul: az els6t a Szentszék alakitja meg minden érintett
egyhdzmegye képvisel6ibdl, a Szentszék pragai képvisel6jének elndkletével,
a masodikat a csehszlovdk kormany az érintett egyhdzmegyék képviselibdl
és szakért8kbaol.”

J6l latszik, hogy itt egy olyan keretmegdllapodasrdl van sz6, amelynek
érdemi tartalommal valé megtoltése még sok munkat igényelt volna.

A madsodik szakasz az ingatlanok helyzetét kivanta legaldabbis részben
tisztdzni: , A Csehszlovak Koztarsasagban az egyhazi ingatlan és ingd vagyon
kezelése, amelyek jelenleg kényszerigazgatdssal vannak biztositva, ideigle-
nes egészen az el6z6 cikkelyben érintett egyezményig, és egy bizottsagra
van bizva az érintett terlileten m{kodé plispoki kar elndkletével.”

Ma mar tudjuk, hogy ennek a szakasznak a tartalommal valé megtolté-
se szintén nagyon sokdig huzddott, és soha nem is valésult meg teljesen.
Szempontunkbdl érdekes a helyi jogdsztarsadalom egyes tagjainak vélemé-
nye a kérdéssel kapcsolatban: , Antonin Hobza professzor irja: »A Modus
vivendi egyhdzi vagyonrél sz616 zaradéka a mi jogi koreink szamara bizonyos
szenzacio volt. Nem taldlhato ugyanis egyetlen értelmes ok sem arra, hogy
az un. egyhazi vagyon targydban feladjuk allami szuverenitasunkat — az ér-
vényes allami torvényekkel megalapozott szuverenitdst. Elismeri-e a Vati-
kan az egyhazi vagyonrdl sz6l6 torvényeinket vagy sem, ennek a jogi élet
szamara nincs semmilyen jelent6sége.« Tiszta jogi szempontbdl az utolsé
mondat befejezésével biztosan egyet lehet érteni. Hobza azonban elfelejti,
hogy a Modus vivendi politikai dokumentum, aminek célja az volt, hogy
az Apostoli Szentszékkel vald tovabbi kapcsolatok alapjaul szolgéljon, ame-
lyeknek mindsége a Csehszlovak Koéztarsasag szamara fontos volt.”*°

A harmadik cikkely a rendekre vonatkozott, a negyedik pedig arra, hogy
plspokok csehszlovak dllampolgarok lehetnek, a jeloltek személyét pedig a

a Pazmany Péter Tudomanyegyetem, a csornai premontrei rend és a gy6ri kdptalan
vagyona is zarlat ala, ezzel egyitt a kdzponti igazgatdsag kezelésébe keriilt.” RAczim. 33.
30 MALAGYIi. m. 101.
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Vatikan az allam elé terjeszti, amely dllam bizonyos esetekben ellenvetés-
sel élhet. Ezzel szemben Hobza ugy érvelt, hogy az allam joga a plispokok
kinevezése. Az 6todik cikk pedig egy szintén vitatott hlségeski formulat
tartalmazott.

Lathato tehat, hogy a modus vivendi egy olyan keret volt, amelyik a vi-
tatott kérdések kozil egyet sem tudott megoldani. Ennek legf6bb oka az
lehetett, hogy az egyhazi és vilagi politikusok okkal bizhattak a helyzet je-
lentés megvaltozdsaban. A rossz dontések ugyanis jellemz6en hosszutavu
rossz hatasokkal jarnak.

5. Osszegzés

Tanulmanyunkbdl l1athatd, hogy a Trianon okozta mesterséges kdosz orvos-
ldsdra nem volt elég néhany esztend6. A megoldasok vagy meg sem sziilet-
tek, vagy csak atmenetiek voltak. A kivaras talan jo taktikanak tlinhetett,
azonban a helyzet valéjaban csak egyre rosszabba valt a térségben, egészen
a rendszervaltdsig. Most jutott el a térséglink oda, hogy a megoldas lehet6-
ségét Ujra gondolja. Ebben a megoldasban egészen biztosan nagy szerepe
lehet a kozos keresztény multnak ugyanugy, mint a kbzép-eurdpai kultura-
nak és az egységesilé jogi kornyezetnek.
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ESZREVETELEK A VALASZTOTTBIRASKODAS
FEJLODESEROL SZLOVAK, KARPATALJAI
TERULETEKEN AZ |. VILAGHABORU UTAN!

BoOc ADAM
egyetemi tandr (KRE AJK)

Osszefoglalas

A tanulmany roviden attekinti a valasztottbirdskodas fejl6édésének egyes
kérdéseit a szlovak — karpataljai terileten az I. vilaghaboru utan. A magan-
jog jogfejl6désének rovid elemzését kdvetben kerll sor a valasztottbirdsag-
ra iranyadd jogi valtozasok bemutatdsara, 6sszevetve a régidoban részben
mintaként szolgald osztrak szabalyozasra, bemutatva a korabeli magyaror-
szagi vonatkozo szabalyokat is. A tanulmany hangsulyt fektet a vizsgalt ré-
gidban tapasztalhato egyes eltérésekre, tovabba részletesen bemutatja az
un. kiilonvalasztottbirdsagok szerepét.

Kulcsszavak
vdlasztottbiraskodds, Trianon, Szlovdkia, Karpdtalja, magdnjog fejl6dése

REMARKS ON THE DEVELOPMENT OF ARBITRATION IN THE PRIVATE LAW OF
THE SLOVAK-SUBCARPATHIAN TERRITORY AFTER THE 1°" WORLD WAR

Summary

The study provides a brief overview on the development of arbitration on
the Slovak and Subcarpathian territory after the 1st World War. After a
short analysis on the development of private law the paper discusses the
changes regarding on the law of arbitration, comparing the rules with the

1 Aszerz6 ezuton fejezi ki halds koszonetét Prof. Dr. Halasz lvannak, a Nemzeti Kdzszolga-
lati Egyetem Alkotmanyjogi és Osszehasonlité Kdzjogi Tanszéke tanszékvezets egyetemi
tandrdnak a tanulmany elkészitésében nyujtott Onzetlen segitségéért, ideértve a szlovak
és cseh nyelv(i forrasanyag leforditasat, értelmezését is. A jelen tanulmdany megirasat
a Slovak Research and Development Agency a APVV-19-0419. sz. szerz6dés szerint
tamogatta.
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Austrian regulation, which can be partly regarded as a model for the region,
also taking into consideration the solution of the Hungarian law in the same
period. The paper discusses the differences of the regulation in the Slovak
and Subcarpathian territory, also highlighting the roles of the special arbi-
tration courts, as well.

Key words
arbitration, Trianon, Slovakia, Sub-Carpathia, development of private law
1. Bevezetés, altalanos megjegyzések a valasztottbiraskodasrol

Mint ismeretes, az elsé vilaghdborut lezard trianoni békeszerz6dés nyoman
létrejové uj dllamok — egyebek mellett —a jogrendszer atalakulasanak, atala-
kitdsdnak kérdésével is szembesiiltek. A kdzjogi berendezkedés nyilvanvalé
atalakitdsa mellett érdemes figyelmet forditani a maganjogban bekovetke-
zett valtozdsokra. A maganjogi valtozdsoknak — elsédlegesen a magdnjogi
jogérvényesités vonatkozasaban — alldspontunk szerint igen jelentds részét
képezi a valasztottbirdskodas.

Az elsGdlegesen magdnjogi igények egyik lehetséges — a véglegesség igé-
nyével bird — jogérvényesitési formaja a valasztottbiraskodds. Miként az elne-
vezéshdl is kitlinik, a valasztottbiraskodds birdi, azaz peres utja a kovetelések
érvényesitésének, azonban — ahogyan az alabbiakban bemutatdsra keril — a
valasztottbirdskodas az allami igazsagszolgdltatasi forum el6tt torténd jogér-
vényesitéssel 6sszehasonlitva szamos sajatszerliséggel rendelkezik.

A magdnjogi és eljarasjogi intézmények jelentés részéhez hasonlatosan a
vdlasztottbiraskodas egyes el6zményeit is a rémai jogban lehet megtaldlni.
Maga a kifejezés, az arbiter? is latin sz6. Az arbiter eredeti jelentésében a
rémai peres eljardsban olyan birdt jelentett, akinek olyan esetekben kel-
lett eljarnia, amikor specidlis szakértelemre, példaul féldmérési ismeretek-
re vagy kozos vagyon felosztdsahoz szlikséges vagyonbecslési tudasra volt
szlikség.®* Ebben a vonatkozasban az arbiter az allami igazsagszolgaltatasi

2 Az arbiter sz6 az arbitror igébdl szarmazik, amely tobbek kdzott ‘gondolkodik’, ‘dont’,
‘birdskodik’ jelentéssel bir. Ezzel kapcsolatban Iasd tovabba: Bodc Addm: Comments
on the Concept of Arbiter in Roman Law. Journal on European History of Law, 2019/2,
133-138.

3 FOLDI Andras — HAMZzA Gabor: A rémai jog térténete és institucidi. Budapest, Nemzeti
Tankonyvkiadd, 2006, 161.
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szervezetrendszer tagja, és kiilonos szakértelemmel rendelkez6 szakért6 bi-
rénak mondhatd. A valasztottbiré mai értelméhez ez abban a tekintetben
hasonlit, hogy a mai valasztottbirédsagok esetében is igen gyakori, hogy a
testliletben esetlegesen nem jogdsz, hanem kiilonleges — példaul miszaki-
gazdasagi — szakismerettel rendelkez6 szakemberek is helyet foglalnak. A
ma hasznalatos valasztottbird-fogalomnak szamos vonatkozasban az arbiter
ex compromisso intézménye felel meg. Az arbiter ex compromisso a felek
megallapoddsa (compromissum) folytan valasztott olyan bird, aki dontésé-
nek a felek — vagyonjogi vitaban — alavetik magukat. Ennek a megoldasnak
— miként a modern valasztottbirdskodasnak is — az a célja, hogy a résztvevé
felek jogvitajukat a rendes peres eljarastol eltéré uton rendezzék. Fontos ki-
emelni, hogy az arbiter ex compromisso szdmos esetben nem is feltétlendl
a torvények, hanem jogelvek és az altalanos igazsdgérzete alapjan itélkezik.*

A vdlasztottbiraskodas mai értelmében — tag megkozelitésben — a fe-
lek alavetésén, megegyezésén alapulé nem-dllami jogérvényesité férum,
amelynek sordn a jogvitat a nagyrészt a felek altal jelolt valasztottbirdk
dontik el a valasztottbirdsagi eljards szabalyszer( lefolytatdsa utan olyan
itélettel, amely ellen a fellebbezés rendszerint igen szlk kor( és jérészt elja-
rasi kérdésekre koncentralddik.

A tag megkozelitésli meghatarozassal egyidejlileg roviden utalni kell a
valasztottbiraskodas lehetséges kategdridra. gy megkiildnbdztetiink keres-
kedelmi, azaz maganjogi, illetve nemzetkozi kozjogi valasztottbirdskodast.”
A jelen tanulmanyunkban a vizsgdlt foldrajzi teriileten és korszakban a ma-
ganjogi — kereskedelmi vdlasztottbiraskodas kérdéseivel foglalkozunk. A va-
lasztottbirdskodds egyik hagyomadnyos felosztasi mddja az ad hoc, illetve az
allandd (intézményesitett) valasztottbirdskodds. Ad hoc vélasztottbirdsko-
dasnak tekinthetd, ha a felek jogvitdjuk eldontésére egy eseti valasztott-
birdsagi testlletet hoznak létre, amely testilet feladata gyakorlatilag arra

4 FOLDI-HAMZA i. m. 542-544. Emlitést érdemelnek ezzel 6sszefliggésben UJLAKI Laszlo
fejtegetései: ,A vdlasztottbirdsdgi szerz6dés bélcséje — mint megannyi mds jogintéz-
ményé — Romdban ringott. Mdr a fejlédés korai szakaszaban mdd volt arra, hogy a
felek az dllami birésdgok mellézésével valasztottbird vagy vdlasztottbirdk dontése ala
bocsdssdk jogvitdjukat, hacsak a vita tdrgya nem stdtusiigy vagy popularis actio volt. A
felek erre vonatkozé megdllapoddsukat compromissum-ba (megegyezésbe) foglaltdk.”
Lasd: UJLAKI Laszl6: A valasztottbirdsagi szerz6dés jogagi elhelyezettsége és tipoldgidja.
Jogtudomanyi Kézlény, 1991, 46(9-10), 217.

5 Anemzetkozi kdzjogi valasztottbirdskodassal kapcsolatban a terjedelmes szakirodalom-
bdl lasd kiilondsen: MALANCZUK, Peter: Akehurst’s Modern Introduction to International
Law. London — New York, Taylor & Francis Ltd. 1997, 273-306.
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korlatozdédik, hogy egy adott Ugyet eldontson. Kiemelést érdemel Ujlaki
Laszl6 véleménye, aki szerint ,,a vdlasztottbirdsag torténetileg és eszmeileg
alap-megjelenési formdja az egyetlen arbiterbdl all6, egy konkrétan felme-
ril6 jogeset elbirdldasara vonatkozé un. eseti valasztottbirdsag mint igazsag-
szolgaltato forum.”®

Ezzel szemben allandd (intézményesitett) valasztottbirdskoddsnak az a
vdlasztottbirdskodasi szervezet tekinthet6, amely meghatarozott székhely-
lyel, rogzitett — koltségjegyzéket is magaban foglalé — eljarasi szabalyzattal,
vdlasztottbirdi névjegyzékkel rendelkezik.” Ez a fajta maganjogi, szerz6dé-
ses birdskodas (Magyary Géza) 6ndllé szervezetrendszerrel, rendszerint
a gazdasagi-kereskedelmi kamardkhoz kapcsoléddan |étez6 intézmény,
amelynek rendeltetése, hogy az ezen valasztottbirdsagi férumot valasztd
felek szdmara valasztottbirdsagi jogszolgaltatast nyujtson.

A vélasztottbiraskodas tekintetében — tanulmanyunk témajdra, a vizsgalt
korszakra és foldrajzi tertletre is figyelemmel — fontosnak tartjuk azt, hogy
a valasztottbirdskodas elényeit az allami jogérvényesitéshez képest tomo-
ren 0sszefoglaljuk. Gellért Gyorgy a vélasztottbirdskodas elényeit az alabbi-
ak szerint hatdrozza meg:

1. Afeleknek a valasztottbirdsagba vetett nagyobb bizalma;
2. A valasztottbirdsagi eljaras gyorsasaga az allami jogérvényesitéshez ké-
pest;

3. A nyilvanossag kizarasa;
4. A formalizmus jelent6s csokkenése;

5. Az egyezségi rendezés nagyobb aranya.®

A feleknek a valasztottbirésagba vetett nagyobb bizalmat alapvet6en két
tényezd indokolhatja. EgyfelSl az eljard tanacs tagjainak tobbségét rend-
szerint a felek jel6lhetik, igy a felek tisztdban vannak azzal, hogy ki fogja az
Ugyet targyalni. A jel6lés egyik mddja a valasztottbirdi névlistardl torténd ki-
vdlasztas, de altaldban lehetGség van arra, hogy egyéb személyt jeldljenek.
Masfeldl a biré kijelolése pedig szakmai garanciat is jelenthet. Nem csupan

6  Ldasd: UILAKI Laszl6: Az dllandd vélasztottbirdsag rendhagyd jegyei. Jogtudomdnyi K6zI6ny,
1997, 52(2), 79.

7 Azintézményesitett valasztottbirdskodas egyes kategoridival kapcsolatban lasd kilono-
sen: REDFERN, Alain — HUNTER, Martin: International Commercial Arbitration. London,
Sweet & Maxwell, 19912, 159.

8 Lasd: GELLERT Gyorgy: Uj térvény a valasztottbiraskodasrdl. Magyar Jog, 1995, 42(8),
451-452.
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jogaszi szakmai felkésziltségrél lehet sz6, hanem igen gyakran el6fordulhat
olyan eset is, amikor az adott Uigyben a jogi tudas mellett egyéb szakismeret
is sziikséges lehet.

A valasztottbirdsagi eljaras alapvetd értéke a gyorsasag. A vdlasztottbi-
résagi eljdras gyorsasdgat jelenti az a nem elhanyagolhaté koérilmény, hogy
fellebbezésre lehet&ség nincsen, a perorvoslat nagyobbrészt az eljarasi sza-
balytalansagok miatti érvénytelenitésre szlikdl.

A polgari peres eljardsnak egyik garancidlis sajatossaga a nyilvanossag.
Szemben a polgari peres eljarassal, amelyben a f6szabdly a nyilvdnossag,
és a kivétel a zart targyalas, vélasztottbirdsagi eljaras esetében a targyala-
son az eljarasban részt vevé személyeken (eljaré valasztottbirdsagi tandcs,
peres felek, peres felek képvisel8i, szakért6k, tanuk, stb.) rendszerint mas
nincs jelen, illetve altaldban csak olyan személyek lehetnek jelen, akiknek
jelenlétéhez az eljaré valasztottbirdsagi tanacs, és a felek is egyarant hoz-
zdjarultak. A vdlasztottbirdsagi targyalds tehat zartkor(. A valasztottbirdsag
rendszerint a hatdrozatait sem teszi k6zzé, illetve azt csak ugy teheti meg,
hogy a felek érdekei a legkisebb mértékben sem szenvedhetnek sérelmet.
Tekintettel arra, hogy a vélasztottbirdsagi eljdrasokban rendszerint jelent&s
pertargyértékrél van szo, a résztvevd feleknek — melyek adott esetben a
gazdasag, az lzleti élet meghatarozod jelent6ségli szereplGi — komoly érde-
kik fliz6dhet ahhoz, hogy az eljaras bizalmas jelleg( és zart legyen.

Habdr az egyes valasztottbirdsagok eljarasi szabdlyzatai egymastél eltér-
hetnek, alapvetéen elmondhaté, hogy az eljaras egy hagyomanyos birdsagi
eljaras szabalyaihoz képest kevésbé kotott. Ebbdl kdvetkezik, hogy a felek el-
jarasjogi autonémidja a hagyomanyos birdsagi eljarashoz képest Iényegesen
széleskorlbb. Ugyanakkor fontos figyelembe venni Ujlaki Laszl6 aldbbiakban
idézett észrevételét: ,Minthogy a vélasztottbirdskodas azonban mégis csak
— habar csupan az dllam altal atruhdazott hataskorben, és allami térvények-
ben megszabott kiilonos eljarasi szabalyok mellett gyakorolt — biraskodds,
az alkotmdany megkivanta kozszempontok szolgdlata a felek altal nem
korlatozhaté jogositvanyokat, kotelezettségeket tesz mell6zhetetlenekké
az eljaré férum szdmara. Ennek legpregnansabb megnyilvanulasa, hogy
akarkiis volt jogosult az eljarasi szabalyok megallapitasara, azok valamennyi
érdekeltre kotelez6ek, igy a valasztottbirdsagra magara is, ha torténetesen
a felek is biztak ra az eljarasi szabalyok meghatarozasat.”®

9  Ldasd: UJLAKI Laszlo: A fél és a valasztottbirdsag eljdrasjogi autondmidja. Magyar Jog,
1992, 39(12), 708.
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A valasztottbirdsagi eljarasokban igen gyakran fordul el§ az egyezségi
rendezés, azaz a felek az eljaras soran egyezséget kotnek, amely vélhetbleg
mindkét fél szdmdara megnyugtatébb, és esetlegesen nyitva hagyja a késéb-
bi gazdasagi kapcsolatok kialakuldsanak lehet&ségét. A legtobb eljardsi sza-
balyzat expressis verbis is tartalmazza azt, hogy a valasztottbirdk az eljaras
barmelyik pillanataban felhivhatjak a feleket az egyezségkotés lehetbségére
(conciliation).

2. A csehszlovak maganjog fejlodésének hattere az I. vildghaboru utan

Ahhoz, hogy a szlovak-karpataljai teriileteken a valasztottbirdsagi eljaras
szabdlyainak kialakuldsat megértsiik, nagyon lényeges a magdnjog fejlédé-
sének egyes korabeli elemeit roviden attekinteni.

Az els6 Csehszlovak Koztarsasag 1918. oktdber 28-an jott létre. A pragai
Nemzeti Bizottsdg vezet6i aznap este kikidltottak a csehszlovék allami on-
allésagot és elkezdték a tobbé-kevésbé békés hatalomatvételt. Aznap este
egyuttal elfogadtak az 0j allam elsé torvényét, amely kés6bb a recepcids tor-
vényként vonult be a jogtorténetbe. E jogszabaly értelmében az azzal ellen-
tétes intézkedéséig mindenitt az a jogrendszer maradt hatdlyban, amely a
flggetlenség kikiadltasakor helyben éppen hatdlyban volt. Gyakorlatban ez azt
jelentette, hogy a cseh tartomanyokban (azaz Csehorszdgban, Morvaorszag-
ban és Szilézidban) a kordbbi osztrak, illetve a tartomanyi jogszabalyok érvé-
nyesultek, Szlovakidban és Karpataljan pedig a korabbi magyar jogszabalyok.

A recepcios torvényt a megalkotdi ugyan eredetileg ideiglenes megoldas-
nak szantak, de szamos teriileten egészen az 1950-es évekig hatarozta meg a
hatdlyos jog kérdését. Ez kiilondsen volt igaz a polgari és polgari eljarasi jog
teriletén. Az Uj allam ideiglenes torvényhozoi szervei (azaz el6szor a Nemzeti
Bizottsagbdl kialakult Ideiglenes Forradalmi Nemzetgydilés, majd 1920 utan
mar a rendes kétkamaras csehszlovak Nemzetgydilés) gézerével kezdték egy-
ségesiteni a csehszlovak kozjogot (azaz mindenekel6tt az alkotmanyjogot, va-
lasztojogot, kozigazgatasi jogot stb.), de a polgarok és a gazdasdag szereplSinek
mindennapi életét meghatdrozd egységes polgari torvénykonyvet minden
igyekezet ellenére csak az 1950-es években sikerlt elfogadni.

Szlovakidban és részben Kdrpataljan emiatt addig tulajdonképpen a ko-
rdbbi magyar polgari jog szabalyai és elvei érvényesiiltek, azok eljarasjogi
vonatkozasaival egyltt. Az Uj dllam hdrom jogi karan emiatt mas-mds pol-
gdri jogot oktattak. A kdozépkor éta miikodd pragai székhely( Karoly Egyete-
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men, valamint az 1919-ben Brnéban megalakult Masaryk Egyetemen a régi
Osztrak Polgari Torvénykonyvbdl indultak ki, a szintén 1919/1920-ban létre-
jott pozsonyi Comenius Egyetem Jogi Karan pedig a polgari jog tandrai a ko-
rdbbi magyar polgari jogi szabalyokbdl indultak ki. A tankdnyvek teriletén
ez pedig sokaig azt is jelentette, hogy itt Szladits Karoly konyveinek fordita-
sai és azok csehszlovak kiegészitései (gyakorlatban a csehszlovak LegfelsGbb
Birésag idevonatkozé itéletei) voltak az irdnyadok.

A csehszlovak polgari torvénykonyv el6készitésének munkdlatait 1920-
ban kezdték meg. A kidolgozasra kerllt kddextervezet alapvetéen az oszt-
rak ABGB institucio-rendszeren alapulé szerkezetét kovette, azzal a kiilonb-
séggel, hogy a nemzetkozi maganjog szabalyait is tartalmazza. Az 1931-ben
kozzétett, osztrak hatast tikroz6 polgari torvénykonyv-tervezet hatdlyba
|éptetésére azonban nem kertlt sor.?®

A maganjog kodifikalasanak kérdését némileg drnyalta az a tény, hogy
a Szlovakidban és Karpataljan m(ikodd birdi kar jelentés része a cseh
orszagrészekbdl érkezett, mert 1920-as évek elején még csak viszonylag
kevés szlovak identitasu jogasz volt az orszagban. A szlovakok a régi dualiz-
muskori Magyarorszagon a jogasz szakman belil a leginkabb alulreprezen-
talt nemzetiségek kozé tartoztak. Ez f6leg a korabbi intenziv értelmiségi és
kozéposztalybeli asszimilacidval fliggott 6ssze. Ez a helyzet annak ellenére
alakult ki, hogy az északi varmegyék a viszonylag urbanizalt és fejlett régiok
kozé tartoztak, ahol a dzsentri hagyomanyok is erések voltak. Az anyanyelvi
statisztikai szamok a szlovakok szdmadra valdban ijeszt6ek voltak. Az 1910.
évi népszamlalasi adatok értelmében a 2646 bird kozul csak 1 volt szlovak
anyanyelvd. A 6743 lgyvéd kozil csak 92 f6 hatarozta meg dnmagat szlo-
vak anyanyelviként. A 4364 lgyvédjelolt kozul pedig 43 volt szlovak. A 300
kirdlyi jegyz6 kozott 1 vallotta magat szlovdknak.! Az elsé vildghdboru el6tt
tehat csak korulbeltl 90-100 szlovak érzelm( és nyelv( ligyvédrél lehetett
beszélni, kiegészitve hozzavetblegesen 40 joghallgatdval.t?

Ok alkottak tehat a szlovak nemzeti jogi élet f6 bazisat. Anndl is inkabb,

10 Lasd ezzel kapcsolatban: HAMzA Gabor: Az eurdpai magdnjog fejl6dése. A modern
magdnjogi rendszerek kialakuldsa a rdmai jogi hagyomdnyok alapjdn. Budapest, Nem-
zeti Tankdnyvkiado, 2002, 164-165.; HAMzA Gabor.: Entstehung und Entwicklung der
modernen Privatrechtsordnungen und die rémischrechtliche Tradition. Budapest, ELTE
E6tvos Kiadd, 2009, 347-349.

11 Smutna Statistika. Prdvny obzor, 1918/4, 100-101.

12 FAINOR, Vladimir: Praca slovenskych pravnikov pred prevratom a v prvom desatroci
republiky. Prévny obzor, 1928/1, 704-712.
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mert a Monarchia fenndllasanak utolsé éveiben a szlovak forrasok 6sszesen
harom olyan birérdl tudtak, akik nyiltan és deklaraltan vallottdk magukat
szlovaknak. Ezek kozul egyik volt az akkori legismertebb szlovak kolt6, Pavol
Orszagh-Hviezdoslav Arva varmegyében, tovabba egy Stanek nev( albiré
itélkezett Vacott; és véglil Augustin Rath — akibdl kés6bb els6 pozsonyi jogi
kari dékan, majd egyetemi rektor lett — m(ikodott birdként a haboru kitérése
el6tti Ujvidéken. Pavol Orszagh Hviezdoslav azonban 1918-ban mar nyugdi-
jas volt. A volt osztrdk-magyar bird Rath pedig 1918 végén ideiglenesen az
alakulé Szerb-Horvat-Szlovén Kirdlysag igazsagligyi minisztériumdanak egyik
unifikacids f6tisztviselGje volt, és csak 1919-ben tért vissza szll6foldjére.

Szlovak nyelvl tudomdanyos jogi életrdl ilyen korilmények kozott alig
lehetett beszélni, noha egyes lgyvédek id6rél id6re a nemzeti sajtdban
vagy a cseh lapokban publikdltak egy-egy jogi vonatkozasu cikket. Azok
tobbsége tematikusan f6ként a nemzetiségi torvény és a nemzetiségi jogok
koril forgott. Emil Stodola m(ivelt budapesti ligyvéd 1917-ben Budapesten
emiatt |étrehozta a Pravny obzor cim( lapot, amely a mai napig a legne-
vesebb szlovak jogtudomdanyi folydirat. 1918-ban és 1919-ben a folydirat
egyik fontos feladata a szlovak jogi terminoldgia megteremtése volt. Ezt a
feladatot egyébként viszonylag hamar sikeriilt megoldani.

Az ugynevezett fordulat el6tti szlovak jogdszok (dontéen vidéki lUgyvé-
dek) fontos szerepet jatszottak a szlovakiai impériumvaltas jogi és igazgatasi
lebonyolitasdban. ElI6szor majdnem kivétel nélkil f6ispanok lettek, majd a
helyzet konszolidaldsaval sokat atmentek a csehszlovak igazsagszolgdlta-
tasba. Kilonosen a legfelsébb birdsagi és legfels6bb kozigazgatasi birdsagi
szinten volt rajuk szikség, mégpedig f6leg a magyar nyelvismeretiik miatt,
amellyel a cseh kollégaik értelemszer(ien nem rendelkeztek. Sokan dolgoz-
tak tovabba az 1920-as évek elején létrejott jogegységesité (unifikacids)
minisztériumnak, amelynek emiatt az egész két vilaghaboru kozotti id6szak-
ban szlovadk szarmazasu vezetéje volt. Itt zajlott ugyanis a kodifikdciés mun-
ka jelent@s része is. Az itt szolgdld jogaszok kozlil sokan pedig kifejezetten a
polgari jogi kérdésekkel foglalkoztak. Az éliikon jart Vladimir Fajnor, a régi
szlovak Ugyvéd dinasztia egyik tagja, aki kés6bb a csehszlovak LegfelsGbb
Birésag elndke lett, mikozben folyamatosan épitette tudomanyos karrierjét
is, mégpedig éppen a polgari jogi terlleten. Pozsonyban ugyanis masodal-
lasban & volt a polgari jogi oktatds egyik meghatdrozo alakja.
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3. A szlovak és karpataljai valasztottbirdsagi jog fejlédése az I. vilaghaboru
utan

A két vilaghaboru kozotti valasztottbiraskodas problematikajat tehat a fen-
ti tdgabb kontextusban célszer( vizsgdlni. Mindkét orszagrészben ugyanis
erre a terilletre elvileg eltérd jogszabalyok vonatkoztak, bar a gyakorlat a
sok cseh szdrmazasu bird szlovdkiai alkalmazdsa miatt mégiscsak inkdbb az
egységesités irdnyaban fejl6dott. A valasztottbirdsagi rendszer eltéréseivel
akkoriban viszonylag sokat foglalkozott az 1924-ben publikalt csehszlovak
polgari perjogi tankdnyvében Vaclav Hora pragai professzor.

A magyarorszagi szabdlyozas kapcsan kiemelendd, hogy — az egyes ko-
zépkori jogforrasokat nem szamitva — az Ujkorban a valasztottbirdskodds in-
tézménye els6ként a polgari torvénykezési rendtartdsrol sz616 1868. évi LVI.
torvénycikk 495-511. §-aiban nyert szabdlyozast. Itt a valasztottbirdsag vi-
szonylag széles hatdskorrel rendelkezett, mert a felek — a telekkonyvi (vagyis
ingatlannyilvantartasi), hitbizomanyi, hazassagi ligyek, tovdbba a tavollévé
vagy gyamsag és gondnoksdg alatt allé személyek kivételével kolcsonos
szerzBdés folytan valasztottbirdsagra bizhattak peres ligyeik eldontését”.:

Ezt kovetéen pedig a Plész Sandor nevéhez kotheté perrendtartdsi
kodex, a Polgari Perrendtartasrdl szélé 1911. évi |. torvény 767-788. §§-i
tartalmaztak fontos szabdlyokat a valasztottbiraskodasrol, amely rendelke-
zéseket lehet célszer( 6sszevetni a korabeli szlovak joggal.*

Vaclav Hora fent idézett munkajaban megallapitotta, hogy a vélasztott-
birdskodasra vonatkozé elvek és szabdlyok tulajdonképpen nagyon hason-
l6ak a cseh orszagrészekben és Szlovakidban, illetve autondm Karpataljan,
bar mindkett6 mogott mas-mas perjogi szabalyozas all — egyik oldalon allt
ugyanis az osztrak perjogi szabalyozas (Gesetz vom 1. August 1895, liber das
gerichtliche Verfahren in birgerlichen Rechtsstreitigkeiten, Zivilprozessord-
nung — ZP0), a masikon annak magyarorszagi megfeleldje. A szabdlyozds
néhany figyelemre mélto sajatossagat az aldbbiak szerint mutatjuk be, 6sz-
szehasonlitva a szlovak és karpataljai szabalyokat az osztrak hatast tikroz6
Plész féle Pp-vel.*®

13 Lasd: GELLERT i. m. 450.

14 A Plosz féle Pp. valasztottbiraskoddsra vonatkozo szabdlyainak részletes bemutatasat
|asd: FABINYI Tihamér: A vdlasztott birdskodds. Budapest, Szerz8i magankiadds, 1920,
37-261.

15 Az osztrdk polgari perrendtartasnak a kdzép-eurdpai dllamokra gyakorolt hatasat
Osszefoglaldan lasd: RECHBERGER, Walter: Die Ideen Franz Kleins und ihre Bede-
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Szlovakidban és Kdarpataljan a valasztottbirdk megvalasztasanak tényét
mindig irdsba kellett foglalni ugy, hogy feltlintetésre kerdljon a kivalasztott
személy neve, lakcime, alldsa vagy foglalkozasa. Azt a tényt is rogziteni kel-
lett, hogy elfogadta-e a felkérést.

A Szlovékidban érvényesilé — magyar hatdst tikroz6 — szabalyozas to-
vabba nem zérta ki, hogy aktiv szolgdlatban |évé birak is elvallaljanak valasz-
tottbiréi megbizdsokat. Ezt azért fontos megemliteni, mivel a ma is hatdlyos
1895. évi ZPO eredeti szovegezése kifejezetten kizarta az 578. §-ban, hogy
hivatdsos birdk hivatali szolgalati idejiik alatt valasztottbirdi tisztséget be-
toltsenek: ,Richterliche Beamte dirfen, solange sie im richterlichen Dienste
stehen, die Bestellung als Schiedrichter nicht annehmen.”*¢

Megjegyzends e kdrben, hogy a magyar jog egyébként 1925. junius 1.
el6tt nem tartalmazott tilté szabdlyt arra nézve, hogy valamely hatésag
vagy birdsag tagjai mint valasztottbirak ne jarhatnanak el. Az 1925. évi VIII.
tc. 20. §-a fogalmazta meg ezt a tilalmat, figyelmet forditva egyébként a
visszahaté hataly tilalmara: ,Tényleges szolgdlatot teljesitd itélGbird vagy
lgyész valasztott birdsagnak sem elndke, sem tagja, sem jegyz6kdnyvveze-
t6je nem lehet, kivéve, ha jogszabaly rendeli, vagy ha a felek jelen torvény
vdlasztottbirdsagi szerz6dést, amelyben a személy megnevezését igazsag-
Ugyi hatdsagra vagy vezetdjére biztak.”*’

Fentiekkel kapcsolatban érdemes utalni a Plosz féle Pp. 769. §-ara, amely
azt rogziti, hogy amennyiben a peres felek megallapodnak a vélasztas
maodjaban, a birak kivalasztasanak tényét, tovabba a valasztottbirdk részérdl
tortént elfogadast irasba kell foglalni.

Szlovakidban és Karpataljan a valasztottbirdi felkérés elfogaddsahoz min-
dig kellett az érintett (felkért) személy irdsbeli elfogadasa. Ehhez egyébként
elegendé volt a kinevezés vagy a kivalasztas tényét rogzits okirat alairasa is.

Az elfogadd nyilatkozat irasba foglaldasa a bizonyitas, illetve a vdlasztott-
birésag legitimacidja szempontjabdl lényeges kérdés. Kiemelendd, hogy
a valasztottbiréi elfogadd nyilatkozat kérdése egészen a romai jogig mu-
tat vissza. Az arbiter részérél a valasztottbirdi quasi elfogaddnyilatkozat

utung fur die Entwicklung des Zivilprozessrechts in Europa. Ritsumeikan Law Re-
view, 2008, 25, 101-110. http://www.ritsumei.ac.jp/acd/cg/law/lex/rlr25/rechber-
ger%81i101%95%C5%82%A9%82%E7%81j.pdf (2021. 09. 28.)

16 AZPO eredeti, 1895. évi szOvegét lasd: https://alex.onb.ac.at/cgi-content/alex?aid=rg-
b&datum=1895&page=405&size=45 (2021. 09. 28.)

17 Lasd: FABINYIi. m. 150-151.
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megtétele, a receptum arbitrii megtétele volt a valasztottbirdsagi eljaras
elsé jelent6s |épése. A rdmai magdnjog rendszerében a receptum arbitrii
a pactumok kozott keril targyalasra.’® A receptum arbitrii Iényege, hogy
a valasztottbird ezen aktussal fogadja el a valasztottbirdi tisztséget, azaz
vallalkozik arra, hogy ellatja a felek felkérésének megfelel6en arbiterként
a jogvita elbiralasat. Ennek megfelel6en bizonyos tekintetben a receptum
arbitrii a mai valasztottbird elfogado nyilatkozata elGképének tekinthetd.®

Szlovakidban és Kérpataljan [ényeges szabaly volt a vélasztottbirak kiva-
lasztdsa kapcsan az is, hogy az a fél, amely mar megnevezte a sajat jeloltjét
és egyuttal felhivta az ellenérdekelt felet, hogy 6 is nevezze meg sajat je-
[6ltjét, abban az esetben, ha az utdbbi ennek a felhivdsnak nem tett eleget,
visszaléphetett a valasztottbirdsagi szerz6déstél. Emellett azonban arra is
lehet6sége volt, hogy a rendes birdsag el6tt javaslatot tegyen, hogy az ne-
vezze ki azt a valasztottbirét, akit az alperes elmulasztott megnevezni. Ez
arra az esetre is vonatkozott, amikor az ellentétes fél ugyan megnevezte
sajat jeloltjét, de az nem vallalta a megbizatast.

Miutdn az elfogadas tényét kozolték a masik (ellenérdekelt) féllel, akkor
mar csak mindkét fél egyetértésével vagy a fontos okokbdl lehetett visszalépni.
Azt a valasztottbirdt, akit nem teljesitette a kotelezettségeit, a rendes birdsag
megbirsagolhatta, tovabba meg kellett tériteni az altala igy okozott karokat.

Ezzel kapcsolatban is érdemes utalni a Plész féle Pp-re, a 773. §
értelmében ugyanis amennyiben egy valasztottbird alapos ok nélkiil
késedelmeskedik a valasztottbirdi kotelezettségei teljesitésével, a rendes
birésag altal — meghallgatasat kévetéen — megbirsagolhatd. Ezen végzés
elleni perjogi jogorvoslattal, felfolyamodassal élhet a valasztottbird.
illetékességét mindkét jogrendszer hasonlé elvek mentén allapitott meg.
A dontés el6tt szObeli targyalas és esetleg a valasztottbiré meghallgatasa
is szlikséges volt. A birésag hatdrozatat azonban meg lehetett fellebbezni.
Kilonosebb indoklas nélkil el lehetett utasitani a néi és fiatalkoru jelol-
teket, illetve a gondnoksag alatt 1évé személyeket, vakokat, siiketeket és
némakat. Ugyanaz vonatkozott azokra a személyekre, amelyek a kozligyek-
tél vald eltiltas alatt alltak. Ezeket a személyeket tehat elvben az egyik fel
megnevezhette, de az ellenérdekelt fél indokolas nélkil elutasithatta Gket.

18 Lasd ezzel kapcsolatban: FOLDI-HAMZA i. m. 542.
19 Ezzel kapcsolatban lasd: Bodc Adam: Eszrevételek az arbiterrél. Allam- és Jogtudomdny,
2011, 52(2), 260.
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Ahhoz, hogy a szerz6dés abbdl az okbdl hatalyat veszitse, hogy nem sikerdlt

tobbségi dontést hozni, illetve a két valasztottbird esetében nem sikerdlt

elérni az egyhangusdgot, nem volt sziikség a rendes birdsag végzésére. A

Plész féle Pp. a 774. §-ban hasonlé szabalyt tartalmazott, kimondva azt,

hogy kizarhatdék a nék, kiskoruak, gondnoksag vagy cséd alatt allék, vakok,

siketek és némak, valamint hivatalvesztésre vagy politikai jogok gyakorlata-
nak felfliggesztésére itéltek mellékbintetésik ideje alatt.

Abban az esetben, ha a vdlasztottbirdsag tulzottan elhizta a dontésho-
zatalt, a rendes birdsag valamely fél javaslatdra hatdridét szabhatott ki a
dontés meghozatalara.

A vélasztottbirdi hatarozatot mindig meg kellett indokolni, hacsak a szer-
z6dés nem rendelkezett volna mdsképpen, azaz a felek nem allapodtak
meg ettdl eltéréen. A Plész féle Pp. 782. §-a hasonldan rendelkezik, vagyis
kizardlag a felek azok, akik szerz6déstikben kikothetik, hogy nem sziikséges
a vdlasztottbirdsagi itéletet megindokolni.

Nemcsak a dontést, hanem a vdlasztottbirak el6tt [étrehozott egyezséget
is minden valasztottbirénak ala kellett irnia. Ugyanez vonatkozott azokra a
megkeresésekre, amelyekben a valasztottbirésagok a rendes birdsagok se-
gitségét kérték. A dontés és az egyezség eredeti példanyat mindig az illeté-
kes rendes birdsagnal kellett elhelyezni.

A valasztottbirdsagi itéletek érvénytelenitésének indokai kapcsan az
aldbbiakra szikséges ramutatnunk:

a) a panasz alapjaul szolgdlhatott az is, hogy a hatarozat nem tartalmazott
indokoldst vagy nem volt értelmezhet6 (kdzérthetd);

b) avalasztottbirdsagi eljarasbdl kizart valasztottbird részvétele akkor is az
érvénytelenitési kereset indokdul szolgdlhatott, amennyiben a kizara-
sat a rendes birésag szabalyosan kimondta, de a vélasztottbird az itélet
meghozataldban részt vett, tovdbba amennyiben az érintett fél a sajat
hibdjan kivlil nem tudta az érintett valasztottbirét az eljarasbol kizarni
az el6tt, hogy megsziiletett a dontés.

Az érvénytelenitési kereset alapjaul azonban nem szolgélhatott az, ha a va-
hogy a kizarasrol a cseh orszagrészekben maga a vélasztottbirdsag hatdaro-
zott, Szlovakidban pedig a rendes birdsag. A felek altal 1étrehozott egyezség
ellen is lehetett érvénytelenitéssel élni, de csak akkor, ha az a torvényileg
meg nem engedett cselekményekre kotelezte volna a felet, illetve ha az
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nem volt kozérthet6. Az a rendes birdsag, amely el6tt panaszt emeltek a
vdlasztottbirdsagi hatarozat érvénytelenitése miatt, az ide vonatkozé kére-
lem esetén elhalaszthatta a hatarozat végrehajtasat, mégpedig akkor, ha a
panasz pozitiv eredménnyel kecsegtetett.

A Plész féle Pp. az itélet érvénytelenitése kapcsdn igen részletes
szabdlyokat tartalmaz az aldbbiak szerint:

,783. § A vdlasztott birdsdgi itéletnek és egyességnek hatdlya ugyanaz,
mint a jogerds birdi itéletnek.

784. § A vdlasztott birdsdg itéletét keresettel érvényteleniteni lehet a
rendes birdsdg elétt:

1. ha vdlasztott birdsdgi szerz6dés nem volt, vagy ha nem érvényesen,
vagy nem az eldéntétt ligyre vonatkozodlag lett kétve, valamint ha az itélet
hozatala el6tt hatdlydt vesztette;

2. ha a szerz6désnek vagy a térvénynek a vdlasztott birésdg alakitdsdra
vagy a hatdrozathozatalra vonatkozo rendelete meg lett sértve;

3. ha az itélet hozataldban oly bird vett részt, a kit a rendes birésdgnak
jogerds végzése kizdrt, vagy a kinek ily kizdrdsdt a fél a vdlasztott birdsdgi
itélet meghozatala el6tt hibdjdn kiviil nem eszkézélhette ki;

4. ha a fél meghallgatdsat a 776. § ellenére mell6zték;

5. ha az itélet a felek kérelmén tul terjeszkedik vagy a 782. § ellenére
nincs indokolva;

6. ha a 782. §-nak az itélet eredetijének aldirdsdra vonatkozo szabdlyait
meg nem tartottdk;

7. ha az itélet a térvény szerint meg nem engedett cselekményre kételez
vagy rendelkezd részében érthetetlen;

8. azokban az esetekben, a melyekben az 563. § 4., 5., 7., 8. és 9. pontja
alapjdn perujitasnak van helye.

A vdlasztott birésdg elétt kétott egyesség a rendes birdsdg el6tt kereset-
tel megtdmadhato e § 7. és 8. pontja alapjan.”®

Az ismertetett szlovdk szabalyokkal 6sszevetve szdmos hasonldsagot
fedezhetlink fel. Garancialis jellegl azon szabaly megjelenése mindkét he-
lyen, hogy az eljarasbdl kizart vélasztottbird részvétele az itélethozatalban
érvénytelenitési ok, akarcsak az, hogy ha a valasztottbird kordbbi — a valasz-
tottbirdsagi eljards folyaman torténd — kizarasanak kezdeményezésére a fél
Onhibajan kivil nem kerilhetett sor. Ennek tipikus esete az, ha a kizarasra

20 Lasd: https://net.jogtar.hu/getpdf?docid=91100001.TV&targetdate=&printTit-
1e=1911.+%C3%A9vi+l.+t%C3%B6rv%C3%A9nycikk&referer=1000ev (2021. 09. 28.)
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okot add korilmény a félnek csak kés6bb, esetlegesen az eljaras berekesz-
tését kovetSen jut tudomasara.

Ujlaki Géza a magyar gyakorlatbdl egy 1940-ben elddntétt jogesetet
ezzel kapcsolatosan az aldbbiak szerint ismertet: , Felperes beismerte azt,
hogy a felek kozott a rendes birdsag el6tt folyamatban volt perben hozott
els6foku itélet kihirdetése utan, de még a valasztottbirdsagi itélet meghoza-
tala el6tt tudomast szerzett arrdl, hogy K. valasztottbird mint a felek kozott
vitas vételar kezelésével megbizott pénzintézet jogutddjanak, a V. Banknak
igazgatdja, a hivatali érdekeltségénél fogva valasztottbiréként nem jarhat
el. A fellebbezési birésag a felperesnek a Pp. 784. § 3. pontjara alapitott ke-
reseti igényét jogszabalysértés nélkil utasitotta el, minthogy annak alapjaul
megjelolt kizarasi okot a valasztottbirdsag elStt tudomdsa ellenére, tehat
sajat hibdjabol nem érvényesitette.”?! Ezen esetjogi példabdl is jél lathato,
hogy a szabalyozds — mindegyik vizsgalt jogrendszerben — a visszaélésszeri
joggyakorlast kivanja megakadalyozni azzal, hogy nem tette azt lehet6vé,
hogy egy valasztottbirdsagi itélet érvénytelenitését valamelyik fél olyan
kizarasi okra alapitsa, amely mar ismert volt a vdlasztottbirdsagi eljards
folyaman is, és akkor a fél a kizarasi kérelem el6terjesztését elmulasztotta.

Fontos eljarasi kérdés az is, hogy mindegyik vizsgalt jogrendszerben le-
hetGség volt az érvénytelenitési eljards kezdeményezésével az itélet végre-
hajtasanak felflggesztését kérni, és az eljaré birdsag ennek megfelelGen a
végrehajtds felfliggesztésérdl hatarozhatott is.

Kiemelend6 tovabbd, hogy miként megtaldlhatdé a szlovak-karpatal-
jai jogban is az itélet (vagy egyezség) aldirdsara vonatkozd kotelezettség,
ugy a Plész féle Pp pedig a valasztottbirdk dltal ala nem irt itélet esetén az
érvénytelenitést lehetévé teszi, és hasonldan rendelkezik az osztrdk ZPO
eredeti valtozata is.

A vdlasztottbirdsagi itélet érvénytelenitése vonatkozasaban feltétlendl
ra kell mutatnunk a korabeli osztrak jog sajadtos megoldasara. A ZPO 594.
§-anak korabeli szovegezése szerint ugyanis a valasztottbirdsagi itéletnek a
felek kozott egy jogerés itélet joghatasat eredményezi, kivéve, amennyiben
a felek a vélasztottbirdsagi itélettel szembeni fellebbezés, jogorvoslat lehe-
t6ségét a valasztottbirdsagi szerz6désbe nem kototték ki. A valasztottbird-
sagi itélet érvénytelenitésére vonatkozd okok pedig ezt kovetben, az 595.
§-ban kerilnek kifejtésre.

21 AIV.348/1940. sz. jogesetet bemutatja: UILAKI Géza: A vdlasztottbirdskodds kézikonyve.
Budapest, Szerz8i kiadas, 1944, 456.
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Megitélésink szerint az érvénytelenitési okok 6sszevetésénél tovabbi
érdekes sajatossag, hogy a vizsgalt jogrendszerek mindegyikében érvényte-
lenitési ok az itélet indokolasanak elmaraddsa. Fontos kiemelni, hogy mig a
vizsgdlt szlovak szabalyozas akkor is lehet&séget ad az érvénytelenités kez-
deményezésére, ha az indokolds nem megfelels, nem kozérthetd, addig a
magyar jogban a Curia egy 1918. évi hatdrozata szerint csak az indokolas
teljes elmaradasa lehet érvénytelenitési ok.

A Curia PVII.6001/1918. sz. hatdrozatat Fabinyi Tihamér az aldbbiak sze-
rint idézi: ,Ha a valasztott birdsag itéletének van oly része, amely az itéleti
indokolds fogalmanak egyaltaldban megfelel, és ennek a résznek a tartalma
arra az Ggyre vonatkozik, amely a valasztott birdsag el6tt dontés alatt allott,
a valasztott birdsag itéletét az indokolas hianya cimén a Pp. 784. §-anak
5. pontja alapjan keresettel érvényteleniteni nem lehet. A Pp. 782. §-dnak
abbdl a rendelkezésébdl, hogy a valasztott birdsdg — ellenkez6 szerz6dési
intézkedés hianyaban — itéletét indokolni koteles, az indokolas kisebb-na-
gyobb kimerit6ségének, sem pedig, mar a dolog természeténél fogva sem,
az indokolas belsé kielégit6ségének, meggy6z6ségének kivanalmat levezet-
ni nem lehet.”?? A fenti hatdrozat tehat igen alapos okfejtéssel fejti azt ki,
hogy abbdl a szabalybdl, amely az indokolds meglétét kdveteli meg a felek
ellenkezé megallapoddsa hidnydban, nem teszi lehetévé az érvénytelenités
kezdeményezését abban az esetben, amennyiben az itélet indokoldssal ren-
delkezik ugyan, de azt valamelyik fél sérelmesnek véli.

4. Kiilonleges valasztottbirdsagi testiiletek

Kilon szabdlyok vonatkoztak tovdbba a tézsdei valasztottbirdsagokra. Ezt
a terililetet sem sikerilt ugyanis eljarasjogi vonatkozasban maradéktalanul
egységesiteni. Csehszlovdkidban ugyan 1922-ben elfogadtak a 69. szamu
torvényt a pozsonyi terményt6zsdérdl, amely tartalmazta a vonatkozo t6zs-
dei valasztottbirdsagi elveket is. Ezek az elvek megegyeztek a cseh orszag-
részekben érvényesulé elvekkel, de azzal a kivétellel, hogy a t6zsdei vélasz-
tottbirdsagi hatdrozatokat csak a hatdrozat hatdlytalansagdra vonatkozd
panasszal lehetett megtdmadni, amely panasz feltételeire vonatkoztak a
korabbi magyar perjogi szabalyok.?®

22 Lasd: FABINYIi. m. 249.

23 Ezekrél a konkrét eltérésekrél Iasd HORA, Véclav: Ceskoslovenské civilni prdvo procesni.
Dil I. Nauka o organisaci a prislusnosti soudi se stdlym zretelem ke Slovensku a Podkar-
patské Rusi. Nakladem vlastnim. Praha, 1922. 225-226.
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A polgari perjogi szabdlyok alapjan mikoédé valasztottbirdi férumokon
kivil a két vildaghaboru kozotti Csehszlovékidban léteztek még egyéb specia-
lizalt valasztottbirdsagi formdak, amelyek egységes szabalyait azonban tdbb-
nyire mar az Uj kdztarsasag hajnalan fogadtdk el. Féleg a munkajogi és szo-
cidlis kérdéseket érinté forumokrdl volt szé. Ez a teriilet pedig a forradalmi
hangulatu els6é években annyira fontosnak és érzékenynek bizonyult, hogy
a jogalkotd sietett a teriilet mielGbbi egységes szabdlyozasaval.

Ezzel is csokkenteni akarta a szocialis fesziltségeket és kivenni a szelet a
radikdlis mozgalmak vitorlaibol.

Tipikusan ilyen célokat szolgdlt az 1921. évi 330. szdmu torvény, amely
értelmében minden olyan, legaldbb fél éve m(kods keres6képes 6nalld
tzemben, ahol legaldbb 30 f6 dolgozott, létre kellett hozni Gzemi bizott-
sagokat. Mandatuma egy évre szolt, a tagjai szama pedig harom és husz
kozott mozoghatott. Az lizemi bizottsagokon kivil létre kellett hozni az un.
dontbbizottsagokat is, amely illetékességi teriileti a politikai igazgatdsi jara-
sok teriletéhez igazodott. Az elndke a kisipari és vallalkozasi ligyek terile-
tén jartas hivatasos bird lehetett, akit az illetékes jarasi birdsag elndke ne-
vezett ki. A helyettese a jogban jartas koztisztvisel§ is lehetett. A tobbi tagot
(kett6-kett6t) a jardsi szintl igazgatdsi vezet6k nevezték ki a munkaltatok és
a munkavallalék kozil. Az utébbiakra szakszervezetek tehettek javaslatot. A
testllet mandatuma négy évre szolt.*

Régebbi hagyomdanyokkal rendelkeztek a bdanyaszok dontébirdsagai,
amelyeket az Uj allam koriilményei kozott elészor az 1920. évi 145. szamu
torvény szabdlyozott, amelyet nemsokara felvaltott az 1924. évi 170. sza-
mu torvény. Ezeket a birésagokat kilenc varosban hoztak létre, de kozilik
csak egy volt Szlovakidban — a pozsonyi testilet. Egyebek mellett az elsé
fokon dontenilik kellett a banyaszati alkalmazottak bérezéssel kapcsola-
tos panaszok és jogvitdk Ugyeiben, az Gzemi tanacsok panaszairdl, az el-
bocsatdsokkal kapcsolatos jogvitdkban stb. A birésagokon 2—2—-2 ardnyban
képviseltették magukat vallalkozék, alkalmazottak és munkdasok. A testilet
élén elndk allt, aki csak a hivatasos birdk kozil keriilhetett ki. A tagokat
a kdézmunkak minisztere er@sitette meg a tisztségikben, mandatumuk
négy évre szOlt. A tagok altal valasztott elnokot az emlitett miniszter az
igazsaglgyi miniszterrel valé megallapodas utan nevezhette ki. Az eljardsok
alapjaul a régi osztrak polgari eljardsi szabalyok szolgaltak, de a pozsonyi

24 SCHELLEOVA, llona — SCHELLE, Karel: Viyvoj pravni Gpravy rozhodéiho Fizeni. Casopis pro
pravni védu a praxi, 1995, 3(2), 134.
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birdsag a régi magyar polgari perrendtartas alapjan jart el.®

A banydaszattal fliggott 6ssze a banydsz testvéri pénztarak (kasszak) don-
t6 birdsagai, amelyek létrehozdsat az ausztriai orszagrészekben az 1890-es
években elfogadott torvények tették lehetévé. Ezeket aztan a csehszlovak
id6kben el6szor az 1919. évi 608. szamu torvény szabdlyozta, de véglegesen
csak 1922. évi 242. szamu torvény rendezte a kérdést. Mindezt tovabb gon-
dolta az 1923. évi 197. szdmu kormanyrendelet. Ezen jogszabalyok értel-
mében minden egyes banyaszati korzet teriletén mikods banyasztestvéri
pénztar illetékességi teriletén létre kellett hozni dont6birdsagot, amely az
allandé elnokbdél és helyetteseibdl, illetve négy tlndkbdl, illetve potiilndkbdl
allt. Az utébbiakat haroméves mandatummal a pénztar kozgylilése valasz-
totta meg, de Ugy, hogy a véllalkozék és a pénztartagok kiilon szavaztak. Az
elnokot és helyettesét pedig a kdzmunkak minisztere az igazsagligyi minisz-
terrel vald egyetértésben nevezte ki a hivatasos birdk kozil. Ezen birdsagi
forma csucsszerve a pragai székhelyl felsé birdsag volt, amely 6t tagbdl
allt. Az elndk itt is csak a hivatasos bird lehetett.? Az eljarasi jogszabalyként
itt is a régi osztrdk, illetve magyar polgari perrendtartas szolgdlt.

Az els6 Csehszlovdk Koztarsasag idején léteztek még a kisiparos testiile-
tek dont6bizottsagai, amelyek |étrehozasat az 1859. évi 22. szamu osztrak
torvény tette lehetévé. A Monarchidban utoljara az 1907. évi 199. szdmu
torvény szabalyozta ezt a terilletet. 1919 decemberében aztan létrejot-
tek a vasipari munka- és szolgalati viszonyok vonatkozdsaban eljaré don-
tébizottsagok, aztdn az 1919. évi 100. szamu torvény létrehozta az épité-
si ipart érint6 bér dont6birdsagokat. EInokot és helyetteseit itt a népjoléti
miniszter nevezte ki a hivatasos birdk kozil, tagokat a munkaltatok és a
munkavallalok szervezetei delegaltdk. Az épitésipari dontébizottsagokat és
un. bérbirésagokat az 1922. évi 45. szamu épitésiigyi torvény hozta létre.
Az 1920. évi 29. szamu térvény a hazimunkaval kapcsolatos vitakrol és azok
férumairdl rendelkezett.?’

Az 1919. évi 207. szdmu torvény lehetévé tette a munkds balesetbizto-
sitasi dontSbirdsagokat. Az 1919 évi 356. szdmu kormanyrendelet révén
aztan mellette létrehoztdk egy kiilon fels6 tanacsot, amely a banydszok bal-
esetbiztositasi Ggyeiben jart el. A vasuti alkalmazottak vonatkozasaban ha-
sonldkat hozott létre az 1919. évi 272. szamu kormanyrendelet.?®

25 Uo. 136-137.
26 Uo. 139.
27 Uo. 138.
28 Uo. 139-140.
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Az 1888. évi 33. szamu torvény értelmében még a Monarchia idejében
létrejottek ez egészségbiztositasi pénztarak dontSbirdsagai, amelyeket az
els6é Csehszlovak Koztarsasag idején az 1924. évi 221. szamu toérvény sza-
balyozta Ujra. Minden egészségbiztosité mellett mikddtek és a haromtagu
tanacsokban jartak el. A magdan és kozalkalmazottak dont6birdsagait végiil
— a kordbbi osztrak szabalyok alapjan — az 1920. évi 89. szdmu térvény sza-
balyozta.?

Végil meg kell emliteni, hogy a két vildghdboru kozotti idészakban Cseh-
szlovakia is aldirta a valasztottbirdsagi itéletekrdl sz6l6 1923. évi genfi jegy-
z6konyvet, amelyet aztdn 1931-ben hirdették ki a csehszlovak hivatalos
kézlonyben. Ez a jegyz6konyv a Protocol on Arbitration Clauses signed at
a Meeting of the Assembly of the League of Nations held on the 24th Day
of September, 1923, vagyis a Népszovetség 1923. szeptember 23-an tartott
kozgy(ilésén elfogadott, a valasztottbirdsagi klauzuldkrél sz616 egyezmény.*°
E jegyz6konyv akként rendelkezett, hogy a szerz6d6 allamok érvényesnek
ismerik el a joghatdsaguknak aldvetett személyek kozott létrejott valasz-
tottbirdsagi kikotéseket akkor is, ha az eljaras olyan mas orszagban zajlik,
amelynek joghatdsaga ala egyik szerz6d6 fél sem tartozik. Ezt a jegyz6kony-
vet negyven, elsGsorban eurdpai orszag ratifikalta, Magyarorszdg azonban
nem lett részese az egyezménynek.3!

1931-ben szintén kozzétették az idegen vdlasztottbirdsagi hatdrozatok
végrehajtdsardl sz6l6 1927. évi Genfi Egyezményt, amely az el6bb emli-
tett jegyz6konyvbdl indult ki. Ez volt az 1927. szeptember 26-an elfogadott
Egyezmény a Kiilfoldi Valasztottbirdsagi itéletek Végrehajtdsardl.

Csehszlovakia ezt a kérdést egyébként az Olaszorszaggal, Svajccal, Spa-
nyolorszaggal, Portugaliaval és Gorogorszaggal kotott bilateralis szerz6dé-
sekben is rendezte.??

Fontos megemliteni, hogy a nevezett id6szakban Magyarorszagon is |é-
teztek kulonboz6 kilonleges valasztottbirdsagi forumok. Magyarorszdgon

29 Uo. 139-140.

30 A Genfilegyz6konyv sz6vegét lasd: https://www.trans-lex.org/511300/_/protocol-on-
arbitration-clauses-signed-at-a-meeting-of-the-assembly-of-the-league-of-nations-held-
on-the-twenty-fourth-day-of-september-nineteen-hundred-and-twenty-three/ (2021.
09. 29.)

31 Lasd: KECSKES Laszl6 — KovAcs Kolos: A vdlasztottbirdskodds XX. szdzadi fejlédése a nem-
zetkozi egyezmények és dokumentumok tiikrében. In: KECSKES Laszld — LUKACS Jozsefné
(szerk.): Vélasztottbirdk konyve. Budapest, HVG Orac, 2012, 72.

32 Uo. 141.
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az osztrak-magyar kiegyezés utan id6szakra tehetd a t6zsdei valasztottbird-
sag kialakuldsa. Habar a pesti aru- és értékt6zsde Ginnepélyes megnyitasara
1864. janudr 18-an kerilt sor, a budapesti t6zsde szervezete a kiegyezés
utdn valt véglegessé. A testlleti dnkormanyzattal rendelkez6 budapes-
ti t6zsde hatdskorébe tartozott a tagfelvétel és kizaras, az Gzletforgalom
szabdlyozasa, a szokasok megdllapitdsa, a tézsdeligynokok kinevezése, az
arjegyzésrél vald gondoskodas, és az dllandd vélasztottbirdsag kialakitasa. A
t6zsdei valasztottbiraskodast az 1868. évi LVI. torvénycikket mdédositd 1881.
évi LIX. torvénycikk kodifikalta.>

Kiemelhet6 tovdbba, hogy Magyarorszagon a XX. szazad elejétdl léteztek
olyan valasztottbirdsagi vitarendezést alkalmazo testiiletek, amelyek ,,nem,
vagy nem kizardlag a felek maganrendelkezése alapjan mikodtek, hanem
tételes jogszabalyi rendelkezés folytan voltak jogositva és egyben kotelezve
bizonyos jogvitak elintézésére.”3*

llyen —lényegében — kényszervalasztottbirdsagként (Zwangs-Schiedsgeri-
cht) m(kodd testiiletek voltak: Budapesti aru és értéktézsde kiilonbirésaga,
a fiumei kereskedelmi iparkamara vélasztottbirdsaga, a szombathelyi keres-
ked6k tarsulata aru, termény és értékcsarnokdnak kilonbirdsaga, a Buda-
pesti nemesfém- és dragakécsarnok kilonbirdsaga, a munkasbiztositasi va-
lasztottbirdsag, a kereskedelmi és iparkamarai valasztottbirdsag, a mérnoki
kamarai allandé valasztottbirdsag, a szinhazi birédsagok. A kényszervélasz-
tottbirdsag — jelleget ebben a vonatkozasban az jelentette, hogy a nevezett
jogviszonyokkal — példaul a szinhazi birésagok esetén fegyelmi ligyekben —
csak az adott, [ényegében valasztottbirdsagként miikodd testiilet jarhatott
el, és hozhatott érdemi dontést.

5. Zarokovetkeztetések

Fentiek alapjan jol lathatd, hogy a trianoni békeszerz6dés és torténelmi
kovetkezményei ellenére a valasztottbirésagi joganyag korabeli fejlédése
Magyarorszagon és a szlovak-karpataljai terileteken szdmos hasonldsagot
mutat, és mindegyik vizsgalt jogrendszerben — részben osztrak hatasra,

33 Lasd: MEzey Barna (szerk.): Magyar Jogtérténet. Budapest, Osiris kiadd, 1996. 181.

34 Lasd: KECSKES LaszId: A vdlasztottbirdskodds jogi szabdlyozdsa Magyarorszdgon In:
KECSKES Laszld — TILK Péter (szerk.) A vélasztottbiraskodas és mas alternativ vitarendezési
eljarasok jogi szabalyozésanak alapjai. Pécs, 2018. 67. lasd: https://ajk.pte.hu/sites/
ajk.pte.hu/files/2021-02/a-valasztottbiraskodas-es-mas-alternativ-vitarendezesi-elja-
rasok-jogi-szabalyozasanak-alapjai.pdf (2021. 09. 28.)
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részben a jogfejl6dés eredményeként — észlelhet6ek azon eljarasi garanciak
el6zményei, melyek a kés6bbiekben a nemzetkozi kereskedelmi valasztott-
birdskodas alapvetdéi jellemz&ivé fognak valni.

A vizsgdlt terlileteken ma mar a valasztottbirdsagi joganyag az UNCITRAL
Modelltérvény (UNCITRAL Model Law on Commercial Arbitration) rendel-
kezései alapjan épiil fel, ugyanakkor mindenképpen fontos és 6romteli an-
nak felfedezése és kimutatasa, hogy szamos |ényeges eljarasi garanciat mar
a korabeli — XX. szazad eleji — valasztottbirdsagi joganyag ismert és szaba-
lyozott.®

35 Az UNCITRAL Mintatorvényének autentikus szOvegét észrevételekkel lasd: https://uncitral.
un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09955_e_ebook.
pdf (2021. 09. 29.) Az ukran valasztottbirdsagi torvény (1994), a szlovak vélasztottbiro-
sagi torvény (2014), illetve a régi, mar nem hatalyos magyar valasztottbirdsagi térvény
(1994. évi LXXI. torvény) és a jelenleg hatalyos valasztottbirdsagi torvény (2017. évi LX.
torvény) az UNCITRAL Modell térvény alapjan keriilt megalkotasra. Lasd ezzel kapcso-
latban: https://uncitral.un.org/en/texts/arbitration/modellaw/commercial_arbitration/
status (2021. 09. 29.) Az UNCITRAL jogegységesit6 tevékenységével kapcsolatban a
valasztottbirdskodas teriletén lasd kulondsen: KECSKES Laszld.: A polgdri jog fejlédése
a kontinentdlis Eurdpa nagy jogrendszereiben. Térténeti vdzlat. Budapest — Pécs, Dialog
Campus, 2004, 475.; MADL Ferenc — VEKAS Lajos: Nemzetkézi magdnjog és nemzetkézi
gazdasdgi kapcsolatok joga. Budapest, Nemzeti Tankonyvkiadd, 2004°, 465-466.
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UJLAKI MIKLOS ELETE ES MUNKASSAGA
MAGYARORSZAGON!

NAGY PETER
adjunktus (KRE AJK)

Osszefoglalas

A tanulmany célja, hogy bemutassa Ujlaki Miklds életét és munkassagat.
Ujlaki, aki Szladits Karoly egyik tanitvanya volt. Tudomanyos karrierje elején
a magyar maganjog bibliografidjat kutatta, tobb évig kutatta a kdrnyez6 or-
szagokhoz csatolt egykori magyar teriileteken bekovetkezett magdnjogi fej-
I6dést. Az eredményeket tobb kotetben adta kdzre. Az 1947-ben alapitott
Osszehasonlitd Jogi Intézet igazgatéhelyettese volt. 1948-ban meghivast ka-
pott ,Svenska Instituteil”’-be, melynek keretében két félévet Svédorszagban
toltétt, ahonnan azonban mar nem tért haza: 1949-ben az Amerikai Egye-
siilt Allamokba emigralt és véglegesen letelepedett.

Kulcsszavak

Jogtorténet, maganjog, bibliografia, életut, jogdsszehasonlitds, jogtudo-
many

LIFE AND CARRIER OF MIKLOS UJLAKI IN HUNGARY
Abstract

The aim of the study is to present the life and carrier of Miklds Ujlaki, who has
been one of the students of the well-known Hungarian law professor, Karoly Sz-
ladits (1871-1956). At the beginning of his academic career, Ujlaki researched
the bibliography of the Hungarian private law. He researched the development
of the private law in the former Hungarian territories for several years, which
had been came under the control of neighbouring countries because of the
Treaty of Trianon. He has published his conclusions in several books. He was

1 This work was supported by the Slovak Research and Development Agency under the
Contract no. APVV-19-0419.

181



NAGY PETER

the vice director of Institute of the Comparative Law, that had been founded
in 1947. Ujlaki was invited to the ,Svenska Instituteil” in 1948, therefore he
spent two semesters in Sweden, wherefrom he never returned to Hungary.
From Sweden he emigrated to the United States of America in 1949.

Keywords

Legal history, private law, bibliography, carrier, comparative law, jurispru-
dence

Ujlaki Miklésrél, a Trianon utani magyar maganjog utédorszagi tovabbélését
kutaté legjelent&sebb jogtuddsrdl, viszonylag keveset tudunk. Itthoni tudo-
manyos munkassdganak dsszegydijtése, emigracidja emlékeinek felkutatasa
még varat magdra. Jelen tanulmdny ennek a fehér foltnak a kitdltéséhez
kivan hozzajarulni azzal, hogy Ujlaki életének els6, magyarorszagi tudoma-
nyos palyafutdsanak legfontosabb allomasait és eredményeit gy(jti 6ssze.
Nem tulzé életének elsé felét emliteni, mivel az 1906-ban szlletett kutatd,
oktaté és ligyvéd 1948-ban el hagyta az orszagot, ahova mar nem tért vissza
1985 januarjaban New Yorkban bekovetkezett halalaig.?

1. Palyaképe

Ujlaki Miklés 1906. majus 18-an sziiletett Budapesten, csalddja izraelita val-
lasu volt. Edesapja Ujlaki Jézsef 1901-tSl 1937-ben bekdvetkezett haldlaig
Budapesten volt Ggyvéd, aki maga is tébb tudomanyos munka szerzdje volt
féként pénzigyi jogi témaban.? Tagja volt az egységes ligyvédi és birdi vizs-
gdldbizottsdgnak, majd tobb llésszakon at a Kuria tgyvédi tanacsanak is,
valamint a Magyar Jogdszegylet pénziigyi jogi szakosztdlyanak alelndke volt.
Edesanyja Kiss Margit volt.*

2 Ahatvanas években a Mormon Egyhaz altal digitalizalt anyakdnyvek mikrofilmmasola-
tai 2019-t6l online kutathatok. Minden esetben az eredeti levéltari forrast is rogzitik:
https://www.familysearch.org/search/. Ujlaki Miklos halalanak helyrél és idépontjardl:
States Social Security Death Index, database; FamilySearch [https://familysearch.org/
ark:/61903/1:1:JKLF-L6P (2021. 09. 10.7)], Nicholas Ujlaki, Jan 1985; citing U.S. Social
Security Administration, Death Master File.

3 Példdul: UsLaki Jézsef: A csekktdrvény (1908:LVIII. tcz.) magyardzata. Budapest, Deutsch
Zs. és Tsa., 1909, VII, 147.; UiLAKI JOzsef: Az dj addtérvények rendszere: a Budapesti
Ugyvédi Kérben 1917. februdr ho 22-én tartott el6adds. Budapest, Dick, 1917, 15.

4 Ebtvos Lorand Tudomanyegyetem Levéltara, 7.c. Allam- és Jogtudomanyi Kar. A Dékani
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Kozépiskolai tanulmanyait a budapesti Kélcsey Ferenc f6gimnaziumban
végezte, érettségijét 1924-ben ,j6” eredménnyel teljesitette. Diplomajat
1928-ban a Budapesti Kirdlyi Magyar Pazmany Péter Tudomanyegyetem Jog-
és Allamtudomanyi Kardn szerezte. Jogtudomanyi szigorlatai koziil a tételest
egyhangu kitlintetéssel, a vegyest egyhangllag, a torténetit szé6tobbséges
dicsérettel abszolvalta.> Magdantanari palyazatdhoz csatolt életrajzaban az
egyetemi évek tudomanyos tevékenységérdl is beszamolt. 1926 oktéberében
kerililt Magyary Géza és Szladits Karoly mellé mint a per- és maganjogi szemi-
nariumok kdnyvtdrosa és szeminariumi segéd. Magyary Géza mellett 1928-
ban bekovetkezett haldldig dolgozott, ahol a konyvtarosi feladatok mellett
anyaggydjtési és ,egyéb tudomanyos munkat” is végzett. A Szladits Karoly
melletti maganjogi szeminariumi munkat egészen 1942-ig folytatta.®

Ujlaki Miklés 1929-ben pélyazott az Orszagos Oszténdijtanacs altal meghir-
detett 6sztondijra.” Szladits Karoly® kérelemhez egy tdmogatd nyilatkozatott
csatolt, amelyet a fontos életrajzi adalékok miatt egész terjedelmében idézek:
,Dr. Ujlaki Miklés magdnjogi szemindriumomban hdrom év éta jeles sikerrel
dolgozik. Tevékeny részt vett a magdnjogi birdi gyakorlatot magdban foglald
kétet ésszedllitdsaban. 1928. szeptember ota nagy buzgalommal és kériilte-
kintéssel 6ndlldan vezeti a szemindriumban a magyar magdnjog bibliogrdfi-
djanak rendszeres egybefoglaldsdt 1861-t6l napjainkig. A kb. 30-35 ivnyi bib-
liogrdfidi szakmunka a magyar jogirodalom részére egyenesen hézagpotlo s

Hivatal iratai. (a tovabbiakban ELTE Levéltér, 7.c.) 484/1944—1945. 1. szamu melléklet, 1.

5 Budapesti Kirdlyi Magyar Pazmany Péter Tudoményegyetem Jog- és Allamtudomanyi
Karanak Glései, 1928-1929 (ELTEL 7.a.29.) 1929. aprilis 24. VI. rendes Ulés, 239. Az tlések
jegyz6konyvei online is elérhetéek: https://library.hungaricana.hu/hu/collection/egye-
temi_jegyzokonyvek_elte_AJTK/(2021. 09. 02.) (a tovabbiakban: ELTE Levéltar, 7.a.29.)
ELTE Levéltar 7. c. 484/1944-1945. 1. sz. melléklet, 1. A Hivatalos K6zlonyben csupan
a toérténeti targyu (1.) vizsga sz6tbbbséggel kitlintetettek, és a tételes (I1l.) egyhangulag
kitlintetettek kozott szerepel. VO: Hivatalos Kézl6ny, 1928. 36(25), 351.

6 ELTE Levéltar 7. c. 484/1944-1945. 1. szamu melléklet, 2.

ELTE Levéltar, 7.a.29. 1929. 4prilis 24. VI. rendes lés, 239.

8 SzABO Béla: Szladits, Karoly. In: MICHAEL, Stolleis (szerk.) Juristen. Ein biographisches
Lexikon von der Antike bis zum 20. Jahrhundert. Miinchen, Verlag C. H. Beck, 2001,
618-619.; HAMZA Gabor — SANDOR Istvéan: Szladits Karoly (1871-1956). In: HAMzA Gabor
— SIKLOSI Ivan (szerk.): Magyar jogtuddsok IV. Budapest, ELTE E6tvos Kiadd, 2014, 43-
51.; HAMzA Gabor: Emlékezés Szladits Karolyra (1871-1956), haldlanak évforduldja
alkalmabdl. Jogtérténeti Szemle, 2016, 18(2), 86-89.; VEKAS Lajos: Szladits Karoly és
magdénjogi iskoladja. Jogtudomdnyi K6zI6ny, 2018, 73(2), 72-77.; VEKAS Lajos: Szladits
Karoly (1871-1976) és Maganjogi iskoldja. In: VEKAS Lajos (szerk.): Fejezetek a magyar
magdnjogtudomdny térténetébdl. Budapest, HVG-ORAC, 2019, 81-96.
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ezért az Orsz. Bibliogrdfidi K6zpont szivesen vdllalkozik kiaddsdra. Dr. Ujlaki
azonban szerzdi tiszteletdijban nem részesiil és azért méltdnyos, hogy a szer-
kesztés nagy és fdradsdgos munkdjéért 6szténdijban részesiilion. A munka
a folyamodot még kb. egy évig fogja foglalkoztatni; szerkeszt6i miik6dése a
munka jelen stddiumdban nélkiilézhetetlen. Eppen azért nemcsak kivdnatos-
nak, hanem okvetleniil sziikségesnek is tartom, hogy a szemindriumban to-
vdbbi tudomdnyos munkdssdga belféldi kutatdsi 6szténdij adomdnyozdsdval
biztosittassék. A folyamodo boldogult Magyary Géza professzornak is kedvelt
tanitvdnya volt és téle mdr megbizdst kapott perjogi munkdja Ill. kiaddsdnak
el6készitésére, ami a professor ur haldla kévetkeztében egyelére meghiusult.
Ujlaki Miklds jeles képzettségli, odaadd buzgalmu tudomdnyos munkds. Sze-
rény vagyoni viszonyok kézétt él. Edes atyja nyugdijas kéztisztvisel, az or-
szdggy. gyorsiroddnak nyug. volt tagja, osztdlytandcsosi rangban[!]; a kére-
lem erre valo tekintettel is kiilbnés méltanyldst érdemel. Mindezeknél fogva a
folyamodd részére az 6szténdij adomdnyozdsdt a legmelegebben ajdnlom és
a magam részérdl kézérdekben is kérem.”®

Thewrewk-Pallaghy Attila honvédelmi minisztériumi fogalmazé pélyaza-
taval szemben a kar egyhanguan Ujlaki palyazatat fogadta el, és terjesztette
fel az Oszténdijtanacshoz.’ A vallds- és kézoktatadsiigyi miniszter — tdbbek
kozott — Ujlaki részére is megitélte 1929-1930. tanévre az 6sztondijat a ma-
ganjogi bibliografidval kapcsolatos munkaja folytatasara.'!

Még 1928-ban a Budapesti Ugyvédi Kamara tgyvédjeldlti lajstromba
vette, principalisa édesapja, Ujlaki Jozsef lett.'?

Nemsokkal késébb mar az Ugyvédjeldltek Orszagos Szdvetségének va-
lasztmanyi Glésérdl sz6ld hirek adnak hirt az ifju jogdsz palyajanak emel-
kedésérdl és a tudomanyos érdekl6dés toretlenségérdl. Az ekkor 22 éves
Ujlaki inditvanydra a valasztmdany egyhangulag elhatarozta, hogy azzal a
felterjesztéssel fordul az igazsdgligyminiszterhez és az orszag 6sszes Ugy-
védi kamardjahoz, hogy a joggyakorlatra vonatkozé fenndllé szabdlyokat
ugy madositsak, hogy a gyakorlati id6 alatt annak, aki kilfoldi tgyvédnél,
féiskolan vagy kulféldi vallalatnal dolgozott vagy kutatott, az ott végzett te-
vékenységébdl egy évet beszamitsanak az ligyvédjelolti gyakorlatba.®

9 ELTE Levéltar, 7.a.29. 1929. aprilis 24. VI. rendes Ulés, 239-243.

10 ELTE Levéltdr, 7.a.29. 1929. aprilis 24. VI. rendes (ilés, 243.

11 Hivatalos K6zlony, 1929/14. sz. 228.

12 Budapesti Ko6zlony, 1928. 62(252) 3.

13 Az lgyvédijeloltek az ellen6rzési rendszer megvaltoztatasat kérik. Budapesti Hirlap, 1929.
49(23), 24.
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Az 1929. mdjus 19-én és 20-an Budapesten rendezett orszagos lGigyvédje-
[61ti kongresszuson mar a tovabbképzési szakosztaly tlésén tartott el6adast
az egyetemi jogi oktatas reformjardl, az Ggyvédjeldlti tovabbképzbtanfolya-
mokrél, az ligyvédi vizsgarendszerrdl és a kilféldi tanulmanyok joggyakor-
lati id6be vald beszamitdsarol. '

1930-1931. tanévre Ujabb lehetGséget kapott, amikor a Berlini Collegi-
um Hungaricumba nyert 6sztondijat a jogtorténeti tanulmanyainak foly-
tatdsdra.” Ebben az id&szakban féként a breslaui Osteuropa-Institutban
dolgozott, ami a Weimari Koztarsasag egyik legtekintélyesebb interdiszcipli-
naris, a kelet-eurdpai joggal és gazdasaggal foglalkozd kutatdhelye volt.® Itt
ideje egy részében az intézet szamara a magyar jogi vélemények szerkesz-
tését csindlta, tobbnyire azonban a Magyarorszdggal szomszédos allamok
magdanjogat tanulmanyozta.'’

Az 1931/32. tanévre Ujabb allami 6sztondijat nyert arra a célra, hogy a
bécsi Collegium Hungaricumban folytasson dsszehasonlité maganjogi ku-
tatasokat,'® ez azonban nem valdsulhatott meg, mivel abban az évben az
Osztondijakat az altalanos gazdasagi helyzet kovetkeztében visszavontak.™
Végil az 1932-1933-as tanévre belfoldi kutatasi 6sztondijat nyert.° A kuta-
téi 6sztondij lejartat kdvetSen, 1933. marcius 13-an az Budapesti Ugyvédi
Kamara tgyvédként lajstromba vette.?* Asztalos Laszld szerint a gyakorlat-
ban elsGsorban addjogdszként jeleskedett.??

Az Ggyvédi munka azonban nem szoritotta hattérbe Ujlaki tudomdanyos
érdekl6dését, és az ebben a kdzegben vald szerepvallalast. Az Internatio-
nal Law Association 1934. szeptember 6—10. kdz6tt a Magyar Tudomanyos

14 Magyar Hirlap, 1929. 39(106), 14.

15 Budapesti K6zlony, 1930. 64(158)1-2.

16 AJogtudomanyi Kozlonytél egy ebben az idészakban sziiletett tanulmanya miatt helyre-
igazitast is kért, mivel ott breslaui tigyvédként tiintették fel. ,Dr. Ujlaki Miklést, a lapunk
legutdbbi, 5-ik szdamaban megjelent «A magyar jog sorsa a Lengyelorszaghoz csatolt
teriileteken cim cikk szerzGjét, a tartalomjegyzék tévesen «breslaui Gigyvéd»-nek tiin-
teti fel. A cikk szerzGje, akinek «Hetven év maganjogi irodalmai» cim( kitlné munkajat
lapunk ismertette és méltatta, budapesti Ggyvédjeldlt, aki jelenleg allami 6sztondijjal a
breslaui Osteuropa Institutnal dolgozik.” Jogtudomdnyi KézIény, 1931/6. 60.

17 ELTE Levéltar, 7.c. 484/1944-1945. 1. sz. melléklet, 3.

18 Hivatalos KézI6ny, 1931. 39(15) 148.

19 ELTE Levéltar, 7.c. 484/1944-1945. 1. sz. melléklet, 4.

20 ELTE Levéltar, 7.a.32. 1932. aprilis 20. V. rendes (lés, 65.

21 Budapesti K6zl6ny, 1933. 67(67) 2.

22 Asztalos LaszIé: Grosschmid tanitvanyok - Szladits iskola. In: A jogdszképzés a magyar
fels6oktatas rendszerében 1984. 96.
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Akadémian tartotta a 38. konferenciajat,®> amelynek tagjai kozott talaljuk
Ujlakit is.?*

Asztalos Laszlé ugy értékelte Ujlaki Miklds Szladits iskolaban betoltott he-
lyét, hogy mig Villanyi (Flrst) Laszl6 volt a szellemi helyettes, addig Ujlaki a
szervez3.% Ez a szervezGkészség jol tetten érhetd Nyulaszi Janos Ginnepi be-
szédében ,,Grosschmid Béni tanitvdnyai kérében Szladits Kdroly professzor
kezdeményezésére mozgalom indult meg, amelynek célja, hogy fenntartsa
és tovdbbvigye a nagy tudds tanitdsait és f6kép az dltala utolérhetetlen té-
kélyre emelt analitikus mddszert. A szervezkedés a Magyar Jogdszegylet ke-
retén beliil térténik. A mozgalom vezetsége nevében Ujlaki Miklds ligyvéd
dltal kibocsdjtott felhivdsra szdzdval jelentkeztek Grosschmid tanitvdnyai és
tisztel6i. November 9-én a Magyar Jogdszegylet teljes lilésén Osvald Istvdn,
a kir. Kuria elnéke méltatta a megindult mozgalom jelentéségét [...]”%°

A szervezést tekintve Ujlaki érdeme volt, hogy mar 1937-ben megjelen-
hetett a Szladits Karoly tanari m(ikodésének harmincadik évforduldjara ké-
szitett kotet,”” amely szerzGi kozott joghallgatdk és ligyvédjeloltek is vannak.
Ehhez a munkdhoz kapcsolddik az 1941-ben megjelent Szladits hetvenedik
szliletésnapjara készitett kotet, 2 amely a szeminarium akkori és volt tagjait
is Osszegylijtotte, és |ényegében magan az egész iskolat testesitette meg.?

1936. februdr 8-an tartotta alakuléiilését a Magyar Jogdszegylet Ossze-
hasonlité Jogi Szakosztalya, amelyet Mendelényi Laszld, a pestvidéki tor-
vényszék elndke vezetett. Beszédében kiemelte, hogy valdodi 6sszehasonli-
td jogtudomanyrdl csak akkor lehet sz6, ha az egyes allamok torvényeinek
megismerésén felll behatd vizsgalat targyat képezi az egyes torvények és
jogintézmények tarsadalmi fejl6dése is. Ennek kapcsan utalt arra a szoros
Osszefliggésre, amely 6sszehasonlitd jogtudomany és jogbodlcselet kozott

23 Nemzetkozi Jogi Egyesulet. — Az International Law Association budapesti konferencidja.
Ugyvédi K6zlény, 1934. 4(19) 75-76.

24 The International Law Association. Report of the Thirty-eighth conference held at Budapest
in the Hungarian Academy of Science, September 6th to 10th, 1934. 38. konferencidjat
Budapesten, a Magyar Tudomdanyos Akadémian tartotta 1934 szeptember 6-10 kozott.
London—Reading, The Eastern Press LTD., 1935. CXXIX.

25 AszTALOS i. m. 86.

26 Dr. Nyulaszi Janos serlegbeszéde. Polgdri Jog, 1935, 11(10), 1.

27 Unnepi dolgozatok: Szladits Kdroly egyetemi tandr miikédésének harmincadik évforduldja
alkalmabdl. Budapest, Méricz M. Ny., 1937. Budapest Méricz Ny. 112.

28 Unnepi dolgozatok: Dr. Szladits Kdroly egyetemi tandr 70. sziiletésnapjdra. Budapest,
Arany Janos Ny., 1941, 376.

29 AszTALOS i. m. 87-88.
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van.®® A szakosztaly az elnok javaslatara alelnokévé Szladits Karolyt, titkara-
nak pedig Szdaszy Istvant és Ujlaki Miklost valasztottdk, a jegyz6k ifj. Szladits
Karoly, Visky Karoly és Degré Alajos lettek.>!

Ujlaki a szakmai-kozéleti és oktatdi tevékenysége keretében az egyete-
mi el6adasok és szemindriumok mellett el6adast tartott ,,a pécsi egyetem
nemzetkozi jogi intézetében, a szegedi egyetem bardtai egyesiiletének jog-
és dllamtudomdnyok szakosztdlydban, a Magyar Jogdszegyletben, a Civiljo-
gdszok Vitatdrsasdgdban, a Budapesti Ugyvédi Kara dltal rendezett ligyvéd-
jelélti gyakorlo tanfolyamokon, stb.”3?

A magyar kirdlyi minisztérium A zsidok kozszolgalatanak és kézmegbiza-
tasainak, tovabba lgyvédi mikodésének megsziintetésérdl sz6l6 1944. évi.
1.210. M. E. szdmu rendeletének 5. §-a arrdél rendelkezett, hogy azokat a
zsidod szdrmazasu ligyvédeket, akik a rendelet hatalybalépését megel6z6en
(1944. marcius 31.) az ligyvédi kamarak névjegyzékébe be voltak jegyezve a
rendelet hatalybalépése el6tt bejegyzett zsido lgyvédet a kamara valaszt-
manya az 1944. évi majus hé 31. napjaig a névjegyzékbdi tordini koteles.?

A Budapest K6zIony néhdny héttel kés6bb arrél adott hirt, hogy a Buda-
pesti Ugyvédi Kamara véalasztmanya 1944. évi 4prilis hd 14. napjan tartott
teljes Ulésében az 1.210/1944. M. E. szamu rendelet alapjan a Budapesti
Ugyvédi Kamaranal vezetett ligyvédi névjegyzékbél joger8ben torolte — sza-
mos mas ligyvéd mellett — Ujlaki Mikldst is, irodagondnokaként Padanyi Zol-
tant kijeldlve.3* Eletrajzaban errdl maga Ujlaki is tett emlitést. Az ezt kovet6
id6szakban munkaszolgalatot teljesitett.®

Még a masodik vildghdboru lezartat megel6z6en, 1945 majus 11-én
magantanari képesités irant adott be kérvényt.>® A jogi kar kari tanacsa
1945. augusztus 1-én tartott Glésén targyalta a beadvanyt. Ujlaki tudoma-
nyos munkdinak biralatat Kolosvary Balint és Nizsalovszky Endre végez-
te el, mindkét esetben pozitivan nyilatkozva a palydzé tudomdanyos mun-

30 A Magyar Jogaszegylet Osszehasonlité Jogi Szakosztalydnak megalakuldsa. Magyar
Jogdszegyleti értekezések és egyéb tanulmdnyok, 1936. 4. évf. 1-2. sz. 212-213.

31 Uo. 213. Lasd még: Budapesti Hirlap, 1936. 56. évf. 35. sz. 10. p.; Magyarsag, 1936. 17.
évf. 35.sz. 11. p.

32 ELTE Levéltdr, 7.c. 484/1944-1945. 1. sz. melléklet, 6.

33 Am.kir. ministérium 1944. évi. 1.210. M. E. szdmu rendelete a zsidok kdzszolgdlatanak
és kdzmegbizatasainak, tovabba lGgyvédi mikddésének megsziintetésérdl, 5. §.

34 Budapesti Ko6zlony, 1944. 78(120) 6., 14.

35 ELTE Levéltdr, 7.c. 484/1944-1945. 1. sz. melléklet, 2.

36 ELTE Levéltar, 7.c. 484/1944-1945. Kérvény, 1945. majus 11.
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kassagardl.?” Nizsalovszky azt a javaslatot tette, hogy a szdbeli kollokvium
elengedésével kozvetlenil bocsdssak probael6adasra a folyamodot. Ezt
Kolosvary is tamogatta, amelyet a kari tanacs is elfogadott.*® Az el6adasra
1945. augusztus 28-an kerlt sor a kari tanacs VIII. rendkiviili Glésének ke-
retében, ahol Szandtner Pal dékan elndklete mellett Modr Gyula, Navratil
Akos, Kolosvary Balint, Kuncz Odén, Eckhart Ferenc, Gajzagd Laszlé, Marton
Géza, Nizsalovszky Endre, Baranyay Jusztin, Sarffy Andor és Heller Erik vol-
tak jelen. A habilitaciés probael6adds cime Az 6sszehasonlitd jogtudomany
Uj utjai volt, amelyet egyhangulag elfogadtak a jelenlevék, és kijelentették,
hogy maguk részérél képesitett magantandrnak tekintették Ujlakit azzal a
figyelmeztetéssel, hogy az ezzel jard jogokat és kotelezettségeket csakis
az illetékes f6felugyeleti hatdésag megerdsitését kovetSen gyakorolhatja.
A Magyar Kozlony november 7.-i szamaban hirdették ki, hogy a vallas- és
kozoktatasligyi miniszter Ujlakinak ,,a Pdzmdny Péter Tudomdnyegyetem
jog- és dllamtudomdadnyi kardn a »Szomszédos dllamok magdnjoga« cimii
targykorbél egyetemi magdntandrrd tértént képesitését jovdhagydlag
tudomdsul vette és nevezettet ebben a minGségében megerdsitette.”*°

1947 februarjdban Nizsalovszky Endre és Szdaszy Istvan* azzal a javas-
lattal fordult a kari tanacshoz, hogy a kar allitson fel egy bizottsagot annak
érdekében, hogy megvizsgaljak, nem volna-e indokolt, hogy Ujlaki Miklést
egyetemi rendkivili tandri cimmel tintettessék ki.*> A biradlébizottsag el-
noke Eckhart Ferenc lett, az el6add Szdszy Istvan és a jegyz6konyvvezetd
Nizsalovszky Endre.*®* Szaszy majdnem 6 oldalas javaslatot tett, amelyben
részletesen kiemelte Ujlaki érdemeit, ami Uj informacidkkal is szolgal a ki-
rajzolédo életuthoz.

Ujlaki az 1946-1947-es tanévtél kezdve Romania jogviszonyai és Jugo-
szlavia joga cimmel kilon tantargyakat hirdetett meg. Tudomanyos tervei
kozott szerepelt a maganjogi bibliografia ujabb kotetének kiaddsa és egy
nagyobb tanulmany Az 6sszehasonlitd jogtudomany és a jogegységesités

37 Lasd: Kolosvary Balint és Nizsalovszky Endre véleményeit. ELTE Levéltér, 7.c. 484/1944—
1945.

38 ELTE Levéltar, 7.a.44. 1945. augusztus 1. 238-239.

39 ELTE Levéltar, 7.a.44. 1945. augusztus 28. 1-2.

40 Magyar Kozlony, 1945/169. 2.

41 KAPRINAY, Zsofia: Szaszy Istvan (1899-1976) FORUM: Acta Juridica et Politica, 2020, 10(1).
705-717.; VERESS Em&d: Megjegyzések Szaszy Istvanrdl, a magyar polgdri jog altalanos
részérdl és az 6sszehasonlitd jog szerepérdl. Jogtudomdnyi K6zIény, 2021. 76(2) 49-55.

42 ELTE Levéltar, 7.a.46. 1947. februdr 19. 30.

43 ELTE Levéltar, 7.c. 941/1946—1947. Jegyz6konyv, 1947. marcius 14.
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alaptanai cimmel. 1945-ben bankjogtanacsos lett, 1946-ban a svéd kira-
lyi kovetség jogtandcsosa, a tarsulati adérdl, a tantiemadoérdl és a tarsula-
ti vagyonadordl sz6lé 1940. évi VII. torvénycikk altal 1étrehozott Orszagos
Dontébizottsag tagja volt, a Budapesti Ugyvédi Kamara Toérvényel6készits
Bizottsaganak és Gazdasagi Bizottsdganak tagja. Folytatta tevékenységét a
Magyar Jogdszegyletben, 1947-ben pedig a Pénziigy és Kozigazgatads cim
folydirat allandé munkatarsa lett.** A kari tanacs tdmogatdsat kdvetGen a
vallas és kozoktatasligyi miniszter elé terjesztették,* aki a kérést Beck Sala-
mon kérvényével egyitt jova hagyta.*®

1947. oktdber 15-i Glésen Szaszy Istvan azt inditvanyozta, hogy a kar al-
litson fel egy 6sszehasonlité jogi intézetet. A kari tanacs tdmogatta a javas-
latot, igazgatdnak pedig magat Szaszyt valasztottak meg, , az intézet veze-
tésében vald dllando részvétel mellett” helyettes igazgatonak Ujlaki Mikldst
sat kovet6, 1949. mdjus 27-én készitett el6addi anyagabdl tudhatd, hogy
szervezett helyettes igazgatdi tisztség nem volt az intézetnél, Ujlaki soha
nem kapott ezért fizetést. Megbizasa kifejezetten Ujlaki személyének szolt,
és miutan emigralt, Szaszy Istvan kijelentette, hogy Uj igazgatohelyettesre
nincsen sziikség, az igazgatod egyediil is el tudja latni a feladatat.*®)

Egy évvel kés6bb, 1948 aprilisdban Nizsalovszky Endre Szaszy Istvannal
egy Ujabb inditvanyt terjesztettek el6. Ennek targya az volt, hogy Ujlakinak
»A szomszédos allamok maganjoga” cim( targykorbdél tortént egyetemi
magantanari képesitését terjesszék ki az 6sszehasonlitd magdnjog egész
terlletére. Az indokolas szerint Ujlaki Miklés, aki ekkorra mar rendkivili ta-
nari cimet kapott, 1947. mdjus 27-én a Magyar Jogdszegyletben elGadast
tartott Az dsszehasonlité jogtudomany Uj irdnyai cimmel, valamint egyéb
munkai is azt mutattdk, hogy nem csupan a Magyarorszdggal szomszédos
allamok tételes jogat tanulmanyozta, hanem tébb munkaja 6sszehasonlitd
maganjogi targyu volt.* A kar egyhangulag elfogadta az inditvanyt, Ujlaki
egyetemi magantanari képesitése targykorét dsszehasonlitdé maganjogra

44 ELTE Levéltar, 7.c. 941/1946—1947. Bizottsagi vélemény, 5.

45 ELTE Levéltar, 1.a.3. 1947. 4prilis 19. 17.

46 ELTE Levéltar, 7.c. 1780/1946-1947.

47 ELTE Levéltar, 7.a.47. 1947. oktéber 15. 147-149.; ELTE Levéltar, 7.c. 1691/1947-1948.
A Pazmany Péter Tudomanyegyetem Jog- és Allamtudomanyi Karan felallitott Osszeha-
sonlitd Jogi Intézet szervezeti szabdlyzata.

48 ELTE Levéltar, 7.c. 1813/1948-1949. Szészy Istvan: Eladoi jelentés. 1949. majus 27.

49 ELTE Levéltar, 7.c. 1516/1947-1948. Nizsalovszky Endre és Szaszy Istvan inditvanya.
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modositottak, ezt pedig a vallds- és kozoktatdsligyi miniszterhez fel is ter-
jesztették.>°

Ujlakit a Svéd intézet kulturalis kapcsolatok szamdra ,,Svenska Institute-
il” meghivta, hogy az 1948-1949. tanév Gszi félévben a stockholmi egyetem
jog- és allamtudomadnyi karan a jogosszehasonlitasrél, valamint a nemzeti
és nemzetkozi jogegységesitésrél el6addsokat tartson, valamint azért, hogy
a szlikebb kutatasi teruletét illetd, az utdbbi éveket jellemzé fejl6dést tanul-
manyozza. A kart arra kérte, hogy az Osszehasonlitd jogi Intézet helyettes
igazgatdi tisztségében az év végéig szabadsagoljak és egyben ahhoz is jarul-
janak hozza, hogy magantanari és megbizott el6addi el6adasait a kovetkezd
tanév elsé felében sziineteltethesse. A kar tdmogatta a kérvényt.>*

A kari tanacs 1948. december 23-an targyalta Ujlaki Ujabb kérvényét,
amelyben a tdvol |év6 oktatd azt kérte, hogy a szabadsagdt hosszabbitsak
meg.>? Csatolta a Svéd Intézet igazgatdjanak felkérdlevelét is, amelybdl az
deril ki, hogy az utja rendkivil sikeres volt. El6adasokat tartott, segitséget
nyudjtott az uppsalai egyetem Osszehasonlitd Jogi Intézetének létrehozata-
ldban, és mlkodésének megkezdésében. Ujlaki hamar jo kapcsolatokat ala-
kitott ki a svéd egyetemekkel, és a svéd szaktudomany legkivalébb mivels-
ivel, valamint a levél kiilon emliti, hogy Ujlaki — valdszintileg tobbek kozott
az Uj svéd Osszehasonlitd jogi intézet hasznara is — kapcsolatot alakitott ki
a rémai Institut international pour I'unification du droit privével és a baseli
Institut flr internationales Recht und internationale Beziehungen-nel, ame-
lyekben rovid kutatéutat tett. ,,Egyrészt kivalé tudomdnyos eredményeire,
mdsrészt pedig arra vald tekintettel, hogy a fiatal uppsalai ,,Osszehasonlité
Jogi Intézet” az On tevékenységét egyelbre egydltaldn nem nélkiilézheti, In-
tézetiink elhatdrozva, hogy meghivdsat az 1948/49. tanév mdsodik felére is
meghosszabbitja.”>? Kérésének a kari tanacs eleget tett.>

1949. januar 6-an — a hivatalosan kozolt terveihez képest vératlanul —
jelent meg a hir a Magyar Koézlonyben, hogy Ujlaki az tgyvédi gyakorlat
folytatdsarol lemondott, az ligyvédi iratait Radvanyi Ferenc tgyvédnek adta
at.> Ez nyilvanvaldan az itthoni szélak hivatalos elvarrasat jelentette, a koz-

50 ELTE Levéltdr, 7.a.47. 1948. aprilis 21. 42-43,

51 ELTE Levéltar, 7.a.47. 1948. junius 23. 15-16.

52 ELTE Levéltdr, 7.c. 923/1948-1949. Jegyz6konyvi kivonat, 1949. januar 5.

53 ELTE Levéltar, 7.c. 923/1948-1949. Gunnar Granberg levele Ujlaki Miklésnak, 1948.
november 30. Mellékletben: Hivatalos forditds svédnyelvi eredetibdl.

54 ELTE Levéltar, 7.c. 923/1948-1949. Jegyz&konyvi kivonat, 1949. januar 5.

55 Magyar Kézlény, 1949/4. 2.
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I6nyben sugallt jelenlét csupan a kdzvélemény felé haszndlt kommunikacios
eszkoz volt.

A vallds- és kozoktatdstigyi miniszter 1949. januar 13-i levelében utasi-
totta a kart, hogy Ujlakit szélitsa fel hazatérésre, amennyiben nem jelent-
kezik a kari tanacsnal 30 napon belil, akkor megfosztja az allasatél.>® Mar-
ton Géza, aki ekkor dékan volt, janudr 26-an tajékoztatta a torténtekrdl a
minisztert. Levelében emlékeztetSleg rogzitette, hogy a vallds- és kozokta-
taslgyi miniszer volt az, aki 247.647/1948.X. szam alatt Ujlaki meghivasat
és tanulmanyutjat els6rend( kulturpolitikai érdeknek minésitette.>’

Ujlaki nem tett eleget a miniszteri felszélitasnak, ellenben 1949. aprilis
2-én kelt és Marton Gézanak cimzett szlikszavu levelében lemondott igaz-
gatdhelyettesi megbizatasardl, miutdn ,rajta kivil allé koriilmények” miatt
a megbizatasnak nem tudott eleget tenni.>®

A Szladits iskola 1945 és 1949 kozott felbomlott. Tobb tagja elhunyt, sza-
mos meghatarozé személyisége — Ujlaki Miklés mellett ifj. Szladits Karoly
is —emigralt.>® Ujlaki neve hosszu évtizedekre kiesett a magyar tudomanyos
koztudatbdl. Asztalos Laszlétdl szarmazik az a nem hivatkozott informacid,
miszerint vendégprofesszori megbizas lejartat kovetéen az Amerikai Egye-
stlt Allamokba tdvozott, és amerikai egyetemeken tanitott.

Asztalos Grosschmid tanitvanyok — Szladits iskola cim{ tanulmanyanak
publikaldsakor Ujlaki még életben volt, Magyarorszaggal azonban megsza-
kadtak a kapcsolatai.®°

2. Szakirodalmi tevékenysége

A formalddd Szladits iskola tevékenysége elsé sorban a gyakorlat feldolgoza-
sdra tdmaszkodott, amelynek elsé atfogd rendszerezését Szladits Karoly Fiirst
Laszlo segitségével végezte el. Hasonldan fontos feladatot jelentett a magan-
jog szakirodalmanak feltarasa. Ezt a feladatot Ujlaki Miklds kapta. A harmadik
tertlet a fiatal kutatok eredményeinek publikdldsaban vald segitségnyujtas
volt, amely a részeredményeket tanulmanykotetekben, mig az atfogd eredmé-

56 ELTE Levéltar, 7.c. 1143/1948-1949. 210.708/1949.VI.1. sz. 1949. januar 13.

57 ELTE Levéltar, 7.c. 1143/1948-1949. Marton Géza levele Ortutay Gyulanak.

58 SCHWEITZER Gabor: A, Pazmany”-tél az ,E6tvos”-ig. Adalékok a budapesti jogi fakultas
torténetéhez (1945-1950) Multunk, 2011/4, 49.

59 ASzTALOS i. m. 88.

60 ASZTALOS i. m. 96-97.
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nyeket monografiakban adtak kozre.®! Ujlaki Miklés mindharom kategériaban
publikalt, szakirodalmi tevékenységének azonban két f6bb irdnya volt. Az elsd,
amellyel orszdgos hirnevet szerzett, a maganjog bibliografidjanak 6sszeallita-
sa volt, masodik a szomszédos allamok magdnjoganak kutatdsa, ami idével
a jogosszehasonlitas altalanosabb kérdései és a jogegységesités felé fejl6dott
tovabb. A két meghatarozé kutatasi teriileten kiviil foglalkozott még ,,altaldnos
maganjogi” témakkal is. Az aldbbiakban ebben a sorrendben gylijtom Ossze a
tudomanyos életut publikdcidkban megjelent eredményeit azzal a kiegészités-
sel, hogy a kiilféldon publikalt tanulmanyok minden egyes elemét aligha lehet
a teljesség igényével 6sszegydjteni, ugyanakkor az emigracio alatt szliletett ira-
sokkal ezuttal nem foglalkozom.

A bibliografiai kutatdmunka és a rendszerezés alapveté mdodszertani kér-
déseir6l 1930 marciusdban publikalt elészoér a Jogtudomanyi Koézlony ha-
sabjain.®? Még azév aprilisaban,®® huszonnégy éves koraban jelentette meg
Szladits Karoly magdnjogi szemindriumanak kiadvanyaként az 1861-1930
kozott szliletett magdnjogi targyd magyarnyelv(i fontosabb munkak biblio-
jat elészavaban: ,A bibliogrdfia minden szaktudomdnynak nélkiil6zhetetlen
seqgité eszkéze: az irodalomnak hovatovdbb beldthatatlan tdg terein eliga-
zit, megtdmasztja emlékezetiinket; munkdnkat gazdasdgossd teszi, mert
megdv az erépazarldstol, hogy ujbdl keressiik, amit mdsok mdr felkutattak;
emellett az irodalmi becsiiletesség egyik biztositéka és a tudomdnyos hdla
kifejezéje, mert megmenti a feledéstél el6bbi nemzedékek munkdjat.”®>

A megjelent recenzidk pozitivan értékelték a munkat, noha féként Szla-
dits vezetdi szerepét és a két évvel kordbban megjelent A magdnjogi birdi
gyakorlat® cim{ munkahoz valé viszonyat emelték ki.®” Ezt kovette 6t évvel

61 ASZTALOS i. m. 83-84.

62 UILAKI Miklos: A bibliografia miihelyébél. Jogtudomdnyi KézI6ny, 1930, 65(5), 48-49.

63 Jogtudomanyi Kozlony, 1930. 65(8), 77.

64 UJLAKI Miklds: Hetven év magdnjogi irodalma; A magyar magdnjog bibliogrdfidja, 1861-
1930. Budapest, Grill Karoly Konyvkiaddvallalata, 1930, 572.

65 UJLAKI (1930) i. m. lII.

66 Szladits Karoly: A magdanjogi birdi gyakorlat: 1901-1927: a magyar fels6birésagok elvi
dontéseinek gyljteménye. Budapest, Grill Karoly Konyviaddvallalata, 1928, 732.

67 MUNKACSI Erng: Hetvenév maganjogi irodalma. A magyar maganjog bibliogréfiaja. Jog-
tudomdnyi K6zI6ny, 1930, 65(10), 98-99. Ujlaki Miklés: Hetven év maganjogi irodalma.
Kereskedelmi Jog, 1930, 27(5), 118. Al: Hetven év maganjogi irodalma. Jogdllam, 1930,
29(5), 216-217; VARANNAI Istvan: Hetven év maganjogi irodalma. Polgdri Jog, 1931,
7(1), 48-49.
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késébb egy kiegészités, amely az 1930 és 1934 kozotti idészak maganjogi
szakirodalmat gydijti 6ssze.®®

Az 6sszehasonlitd maganjog teriletén els6ként a breslaui Osteuropa-Ins-
titutban végzett kutatdmunkajanak eredményeit tette kozzé A magyar jog
sorsa a Lengyelorszaghoz csatolt terlleteken cim{ tanulmanyaban,® ami-
ben az els@ vilaghaborut kovetd terlletvaltozasok miatt részben a lengyel
kbztarsasaghoz keriilt Arva- és Szepesvarmegyékben a magénjog teriiletén
bekovetkezett mintegy husz éves valtozasokat vette gércsé ald. Ezzel majd-
nem egy idében jelent meg az intézet altal gondozott Zeitschrift flir Ost-
recht hasdbjain a csehszlovak maganjogban tovabbélé magyar hazassagi
jogrol sz6lé német nyelvd tanulmdnya, amely a kés6bbi monografia egyik
fejezete lett.”®

1931 végén jelent meg Ujlaki legterjedelmesebb, monografikus mun-
kdja A magyar maganjog mddosulasa Csehszlovdkiaban cimmel.”* A kotet
anyaganak 0sszedllitdsahoz az Osteuropa Institut gylijteményén kivil kuta-
tasokat végzett még Kassan, Pragaban és Briinnben is.”?

Szladits a kovetkezéképpen értékeli a munkat a Jogtudomanyi Kézlony-
ben: ,Ujlaki kényve lelkiismeretesen dolgozza fel, a magdnjog szokdsos
rendszerében, az immdr tizenharmadik éve béven buzogd csehszlovdkiai
térvény- és rendeletanyagot, azonkiviil a birdi gyakorlatot, amennyire az
hozzdférheté volt. E b6séges anyag alapjdn a legaprobb részletekre kiterjed6
hi képét adja mindannak, ami a magyar magdnjogbdl az ottani teriileten
1918 6ta megvdltozott. Adatainak pontossdga és feltétlen megbizhatdsdga
a kényvet els6sorban a gyakorlat szdmdra teszi nélkiilézhetetlenné; igy
fogjdk fel ezt odadt is, ahol ilyen teljes és szabatos beszdmold a joganyag
vdltozadsairdl eddig még nem dllott rendelkezésre.””®

68 UiLakI Miklds: Ot év maganjogi irodalma: a magyar maganjogi bibliogréfiaja, 1930-1934.
Budapest, Grill Karoly Kényvkiadévallalata, 1935. 210.

69 UJLAKI Miklds: A magyar jog sorsa a Lengyelorszdghoz csatolt tertleteken. Jogtudomd-
nyi K6zlény, 1931, 66(5), 45-47. Kiilénlenyomat: UJLAKI Miklds: A magyar jog sorsa a
Lengyelorszdghoz csatolt teriileteken. Budapest, Franklin-tarsulat nyomdaja, 1931. 11.

70 UiLAkl, Nikolaus: Das in der Cechoslovakei geltende ungarische Eherecht. Zeitschrift fiir
Ostrecht, 1931, 5(4), 253-269. Kulonlenyomat: UsLAKI, Nikolaus: Das in der Cechoslovakei
geltende ungarische Eherecht. Berlin, 1931. 17.

71 UiLaki Miklds: A magyar magdnjog mddosuldsa Csehszlovdkidban. Budapest, Grill Karoly
Konyvkiaddvallalata, 1931, 258.

72 ELTE Levéltdr, 7.c. 484/1944-1945. 1. sz. melléklet, 3.

73 SzLADITS Kdroly: Dr. UiLAKI Miklds: A magyar maganjog modosuldsai Csehszlovakidban.
Jogtudomanyi KézIlény, 1931, 66(30), 250. Tovabbi ismertetések: Dr. UILAKI Miklds: A
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Ujlaki 1932-ben adta kozre A magyar jog sorsa az Ausztridhoz és Len-

gyelorszaghoz csatolt tertleteken ciml munkajat,’* mig 1934-ben jelent
meg harmadik monografidja, amely folytatja a kdrnyez6 orszagok egykoru
maganjogfejlédésének torténetét.”> A munka azokat a mdédosulasokat ve-
szi szamba és elemzi, amelyeken a Romdanidhoz csatolt magyar terileteken
a szlikebb értelembe vett magyar maganjog atesett. Az ehhez szlikséges
kutatdsokat az az 1932—-1933-as tanévre kapott 6sztondijabdl fedezte. Az
anyaggy(jtést Bukarestben, Kolozsvaron és Nagyvaradon végezte.”® Ugyan-
ebben az évben jelent meg a tanulmanysorozat utolsé eleme, a Jugoszlavia-
hoz csatolt teriiletek maganjogat.”’

74

75

76
77

magyar magdanjog modosuladsai Csehszlovakiaban. Jogdllam, 1931. 30(7-8), 373-375,;
Nizsalovszky Endre: Dr. Ujlaki Miklds: A magyar magénjog médosulasai Csehszlovakiaban.
Magyar Jogi Szemle, 1931, 12(10), 470-772.; R. L.: A magyar maganjog moédosulasai
Csehszlovakiaban. Kiiliigyi Szemle, 1933, 10(1), 92-93.

UiLAKI Miklos: A magyar jog sorsa az Ausztriahoz és Lengyelorszaghoz csatolt terileteken.
Budapest, Grill Karoly kényvkiadévallalata, 1932. 126. Recenzidk: DOMBOVARY Géza:
Ujlaki Miklds: A magyar jog sorsa az Ausztridhoz és Lengyelorszaghoz csatolt teriileten.
Ugyvédek Lapja, 1932. 49(2), 5-6.; Dr. Ujlaki Miklés: A magyar jog sorsa az Ausztriahoz és
Lengyelorszaghoz csatolt terileteken. Jogdllam, 1932, 31(3—4), 148-149.; Ujlaki Miklos:
A magyar jog sorsa az Ausztridhoz és Lengyelorszaghoz csatolt teriileteken. (Budapest,
1932, Grill.) Kiiliigyi Szemle, 1932, 9(3) 341.; SzLADITS Karoly: Dr. Ujlaki Miklds: A magyar
jog sorsa az Ausztridhoz és Lengyelorszdghoz csatolt teriileteken. Budapest, 1932. Grill.
126. p. Jogtudomdnyi K6zI6ny, 1932, 67(31), 179-180.; SzAszy Istvan: Dr. Ujlaki Miklés:
A magyar jog sorsa az Ausztridhoz és Lengyelorszdghoz csatolt teriileteken. Budapest.
1932. Magyar Jogi Szemle, 1932, 13(6), 203-205.

UiLakl Miklds: A magyar magdnjog mddosuldsai Romdnidban. Budapest, Grill Karoly
konyvkiaddvallalata, 1934. 194. Ismertetés: Szladits Karoly A magyar maganjog médosu-
lasai Romanidban. irta: Dr. Ujlaki Miklés budapesti tigyvéd, Budapest, 1934. Grill Karoly
kiadévallalata, 194. I. Jogtudomadnyi K6zI6ny, 1934, 69(39) 246.; Dr. Ujlaki Miklds: A ma-
gyar maganjog médosuldsai Romanidban. Jogdllam, 1934. 33(9—10) 388-389.; F.: Ujlaki
Miklds: A magyar maganjog modosulasai Romanidban. Grill Karoly kdnyvkiaddvallalata,
Budapest, 1934., 194 oldal. Jogdllam, 1934, 388-389.; KOMIN Ferenc: Dr. Ujlaki Mikl&s:
A magyar maganjog modosuldsai Romanidban. Kiiliigyi Szemle, 1934, 11(4), 425-426.;
SOMIEN Laszlo: A magyar maganjog mddosuldsai Romaniaban. Magyar Jogi Szemle,
1935, 16(3), 127-130.; IF). SzIGETI Laszlé: A magyar magénjog moédosuldsai Romanidban.
Polgdri Jog, 1934, 10(7), 433-434.

ELTE Levéltar, 7.c. 484/1944-1945. 1. sz. melléklet 4.

UJLAKI Miklds: A magyar jog sorsa a Jugoszlaviahoz csatolt terlileteken. Jogtudomadnyi
Kézlény, 1934. 69(25) 142-144. Kilonlenyomat: Ujlaki Miklds: A magyar jog sorsa a
Jugoszldvidhoz csatolt teriileteken. Jogtudomanyi Kozlony Kényvtdra 23. Budapest,
Franklin-tarsulat nyomdaja, 1934. 10. Német nyelven megjelent a breslaui Osteupa
Institut folydiratdban és kilonlenyomatként is: UJLAKI, Nikolaus Das Schicksal des
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Ujlaki a Jogi Professzorok Emlékezete cim( kotetben Wenzel Gusztav
életltjat osszegezte és értékelte,”® kiemelt helyen foglalkozott a jog&ssze-
hasonlité médszer teriiletén elért eredmények szdmbavételével és példaér-
ték{ modszertani gondolatok erGsitésével.

1936-ban jelent meg magyar és német nyelven a Ferencz Jézsef Tudo-
manyegyetem Barati Egyesiletének jog- és dllamtudomanyi szakosztalya-
ban tartott el6adasa az utddallamok jogegységesitési tevékenységérdl,”
amely [ényegében Osszegzése volt a kdrnyezd orszagok jogfejlédését vizsga-
|6 tobb éves kutatdsanak.

1937-ben publikalta tanulmanyat, amelyben a csehszlovak polgari tor-
vénykonyv legujabb javaslatat mutatja be kritikai szemszoghb6l,2° amely a
Magyar Jogaszegylet 6sszehasonlitd jogi szakosztalyanak 1937. mdjus 20-
an megtartott Glésén elhangzott beszéd irdsos valtozata.®* Konkluzidként
rogziti: ,,A csehszlovdk javaslat magyar szempontdl ismét csékkenti annak
a ndlunk gyakran hallhato érvnek az erejét, hogy a magyar magdnjog tér-
vényi szabdlyozdsa megbontand a jogrendszeri kzdsséget az elszakitott te-
riiletekkel. A téliink tertiletet nyert orszdgok jogegységesité térekvéseinek
eddig eredményei nyomdna jogk6z6sség sajnos mdr eddig is olyan sok pon-
ton szakadt meg, hogy az emlitett szempont a magyar magdnjog kodifikdci-
djanak elhalasztdsdra indokul ma mdr fel nem hozhatd; nem vdltoztat ezen
az a kériilmény sem, hogy a csehszlovdk polgdri térvénykényv esetleg csak
hosszu esztendék mulva Iép hatdlyba.”

ungarischen Rechts auf den Jugoslavien angeschlossenen Gebieten. Zeitschrift fiir Oste-
uropaisches Recht, 1934, 1(2), 83-92.; Kulonlenyomat: ULAKI, Nikolaus: Das Schicksal des
ungarischen Rechts auf den Jugoslavien angeschlossenen Gebieten. Berlin. 1934. 83-92.

78 UILAKI Miklos: Wenzel Gusztdv. In: Jogi Professzorok Emlékezete. Budapest, Sarkany-Ny.,
1935, 65-75. Kulonlenyomat: UJLAKI Miklds: Wenzel Gusztdv 1812-1891. Budapest,
Sarkany Ny., 1936, 13.

79 UILAKI Miklés: Az utdéddllamok jogegységesitd térekvései és a magyar magdnjog. A
magyar kirdlyi Ferencz Jozsef Tudomanyegyetem Barati Egyesiiletének jog- és allam-
tudomanyi szakosztalydban tartott el6adasok 24. Szeged, Szeged Varosi Ny., 1936. 28.
Német nyelven megjelent: UsLAKI, Nikolaus Die rechtsvereinheitlichenden Bestrebungen
der Nachfolgestaaten und das ungarische Privatrecht. Zeitschrift fiir Osteuropdisches
Recht, 1936, 3(9), 580.

80 UILAKI Miklds: A csehszlovak polgari torvénykdnyv legujabb javaslata. PolgdriJog, 1937,
13(6), 306—335. Kiilénlenyomat: UiLAKI Miklds: A csehszlovdk polgdri térvénykényv
legujabb javaslata. Budapest, Grill Karoly Koényvkiaddvallalata, 1937. 32.
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1938-ban jelent meg Szladits Karoly tanari mikodésének harmincadik
évforduldjara készitett emlékkdnyv hasdbjain tanulmanya az 6sszehasonlitd
jogtudomany feladatairél, amiben kifejti az addigra kikristalyosodott maéd-
szertani nézeteit.®? Rogziti a jogdsszehasonlitds magyarorszagi fejl6dését,
lényegét, és kitér a vilaghaborut kdvetSen kialakult Uj helyzetbdl fakadé uj
feladatokra is. Ujlaki mdédszerének a lényege, hogy a ,jogdsszehasonlitdst
teriiletileg kériilhatdrolt olyan sziikebb kérre szoritja, amelyben a vizsgd-
Iéddskérvonalait az életviszonyok rokonsdga szabja meg.” Abban latta en-
nek a médszertani irdnynak az értékét, hogy mivel igy az életviszonyok nem
kilonbodznek jelentésen egymadstdl, igy ,,nagy tapasztalati értékkel bird”
adatokat lehet nyerni az egyes jogintézményekrdl valamint arrél, hogy mit
jelent és milyen kovetkezményekkel jarna egy adott jogintézmény atvétele
egy mas jogrendszerbdl, vagy milyen eredménnyel jarna az attérés egyik
jogszabalyrol a masikra. A jogdsszehasonlitas kozvetlen céljat az é16 jog gaz-
dagitdsdban, mig szélesebb értelemeben vett céljat a jogegységesitésben
latta.®

1839 és 1947 kozott nem publikdlt a jogdsszehasonlitassal kapcsolatos
eredményeket, aminek egyik, kézenfekvé oka az lehetett, hogy ebben az
idészakban egy eurdpai kutatéutat, kilonodsen allami 6sztondij segitségé-
vel, aligha lehetett megvaldsitani. Figyelme a magyar maganjog felé for-
dult. hallgatasat megel6z6 utolsd publikacidjaban a visszacsatolt teriiletek
maganjogat vette gdrcsd ala.® A kornyez6 orszagok maganjogardl utoljara
1947-ben irt, amikor a magyar hdzassagi jogi szabdlyok fennmaradt elemeit
vizsgalta a burgenlandi hazassagi jogban.®> Ugyanebben az évben adta koz-
re a parizsi magyar békeszerz6dés pénziigyi jogra gyakorolt hatasarél sz6lé
eredményeit.®

82 UILAKI Miklds: Az 6sszehasonlitd jogtudomany feladatai. In: Emlékkonyv Dr. Szladits
Karoly tanari miikodésének harmincadik évforduldjara Budapest, Grill Karoly Konyvki-
adovallalata, 1938. 575-581.
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Az utékor tudomadnyos értékelései eltéré képet mutatnak Ujlaki 6sszeha-
sonlité magdanjogi kutatasait illetéen. Asztalos Laszl6 a 1980-as évek kdzepén
a kovetkez6képpen Osszegzi az (emigracio el6tti) életmlvet: ,A felszabadu-
lds elétt mdr tébb olyan publikdcidt tett kézzé, amelyek — alkalmazkodva a
korabeli nacionalizmushoz — els6sorban a szomszédos dllamokban tovdbbé-
16 magyar joggal foglalkoztak.”®” Fekete Balazs Wenzel Gusztav — az Ossze-
hasonlitdjog tertletén — 6rokosét latja Ujlakiban. ,[...] 6 tekintheté annak a
jogosszehasonlitasnak a legjelentésebb képvisel6jének, aki ,,a két vildghd-
boru kézétti id6szakban kbzel két évtizedes munkdssdga sordn magas szinti
tudomdnyos igényességgel kutatta a magyar magdnjog tovdbbélését a Kdr-
pdt-medencében. Ujlaki munkdssdga tulmutat a kordbbi kezdeményezéseken,
ugyanis nemcsak elméleti kérdéseket vizsgdlt mint elédei, de béséges »gya-
korlati« jogGsszehasonlitdst is végzett. Kutatdsdban részletesen elemezte a
magyar magdnjog helyzetét a trianoni békeszerzédés utdni Karpdt-medencé-
ben, mikézben élénk figyelemmel kisérte a szomszédos dllamok fejl6dését is.
frdsdra jellemz6, hogy mindig eredeti forrdsok alapjdn dolgozta fel az adott
dllam jogdnak és tovdbbél6 magyar magdnjognak a viszonydt, igy tanulmd-
nyai és kényvei eligazitanak a szomszédos dllamok jogfejlédését a korszak-
ban meghatdrozo problémdk vildgdban is” Elutasitotta a jogegységesitést,
amelyet az elszakitott terliletekkel még tobbé-kevésbé fennallé jogkozosség
fenntartasanak sziikségességével indokolt.2®

Ujlaki Miklés a bibliografia és 6sszehasonlité magdnjog tudomany te-
riletén végzett kutatdsai mellett a gyakorlat tudomanyos igény( rendsze-
rezésébdl és elemzésébdl — ahogyan 6 nevezte: az ,altalanos maganjog”®
mUvelésébdl — is kivette a részét. Szladits Karoly és Furst Laszlé mellett tar-
szerkesztGje volt a magyar magdnjogjogot feldolgozé Magyar maganjog mai
érvényében: torvények, rendeletek, joggyakorlat ciml munka harmadik,
kotelmi jogot targyald részének, amely harom kotetben jelent meg 1934-
ben.*® A gyljteménynek az volt a célja, hogy Gsszegydjtse a vonatkozo ha-

Konyvtdra 25. Budapest, Magyar Jogaszegylet, 1947, 102-110. UsLAKI Miklds: A parizsi
magyar békeszerz6dés pénzlgyi jogi vonatkozasai. Pénziigy és Kbzigazgatds, 1947,
1(5), 280-283.
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talyos jogforrasokat és a vonatkozé gyakorlatot. Az 6sszedllitds az 1928-as
Magdnjogi Torvénykonyve javaslatanak rendszerét kdvette, minden fejezet
elsé6 részében a kédexjavaslat vonatkozo szovegét, majd masodik részében
pedig ,az él6 jogot” rogzitették (a torvényeket, majd a kormanyrendelete-
ket és egyéb jogforrasokat, végil a fels6birésagok fontosabb dontéseit).**
Ezt a haromkdtetes munkat 1942 és 1944 kdzott még egyszer, hatalyositva
kiadtak.?? Ide sorolhaté még Ujlaki bérletrél sz616 munkaja is, amely Szladits
Karoly fészerkesztésében kozreadott Magyar Maganjog 4. kotetében jelent
meg.” Ehelyutt a korabbi bibliografiai munkainak biztos talajan allva elemzi
a vonatkozd joggyakorlatot.

3. Osszegzés

Ujlaki Miklds el6tt mind a gyakorlat, mind pedig az elmélet teriiletén igére-
tes palyaiv latszott kibontakozni. Szladits Karoly kiemelkedé tehetség( ta-
nitvanya, az iskola egyik meghatarozé személye volt. A masodik vildaghaboru
ideiglenesen megtorte a karrierjét, de 1945 masodik felétdl toretlen erével
folytatta a tudomdnyos és oktatdi tevékenységét. Amikor a kommunista
diktatura kiépiilése egyre inkdbb tettérhet6 volt, a svédorszagi kutatéuton
Iév6, negyvenes évei kozepén jaré Ujlaki nem tért haza, New Yorkban kez-
dett 0j életet. Ebben az id6szakban bomlott fel végleg a Szladits Karoly ne-
vével fémijelzett iskola.

Ujlaki bibliografiai munkajaval szerzett orszagos hirnevet. Mintegy husz
éven keresztil szakadatlanul kutatta a Karpat medencében a trianoni bé-
keszerz6dést kbvetGen tovabbél6 és folyamatosan véltozé jogrendszereket,
kilonos tekintettel a maganjogra.
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