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CERTAIN ISSUES IN THE FIELD
OF PROFESSIONAL SPORTS

BOTOND SZEKELY*

ABSZTRAKT = A sport dontd szerepet tolt be a tarsadalom hétkoznapi mikodését illetd-
en, ugyanis Osszekoti az egyéneket, biztositja a szellemi feltoltodést és a szérakozds egyik
alappillére. Ez utébbi miatt a sport hatalmas iizleti ipardgga fejl6dott, amely részben a hiva-
tasos sportoldkra épiil, akiknek a szerzédéses jogviszonyai érdekes és vizsgalandé aspektu-
sokbdl tevédnek ossze. Ezért jelen tanulmanyban a hivatasos sportoldk sporttevékenységét
és foglalkoztatasat érint kérdéseket veszem gorcsé ald. Tehét a vizsgélt szempontok mind
a szerzGdéses kotelezettségek teljesitéséhez és az dltalanos magatartasi szabalyokhoz kap-
csolédnak. Ezért a tanulmény elején dttekintd jelleggel 6sszefoglalom a sportipar fejlédé-
sét, hogy atfogd képet kapjunk a problémak forrdsardl, amelyek féként a kommercializalt
folyamatokbdl fakadnak. Ezt kovetGen a hivatdsos sportszféra szerzGdéseinek teljesitésére
irdnyulé magatartdsok kérdését vizsgdlom meg. Végiil pedig a hivatasos sportoldk szo6las-
szabadsdganak keretrendszerét elemzem, ugyanis ezek a szempontok hatirozzik meg a
felek magatartasdnak alapvetd iranyelveit.

KuLcsszAvAK: szerz8dés teljesitése, altalinos magatartdsi szabalyok, hivatasos sportszféra

ABSTRACT = Sports have a crucial role in society: they bond individuals, cultivate their
spirit and serve as the main source of amusement. The latter one caused sports to develop
into a simultaneously evolving industry that is partially built on the professional athletes
whose contracts provide some interesting aspects to be examined. In this study, I look
at some of the issues posed by the activity and employment of professional athletes. The
examined aspects are all related to the performance of the contractual obligations and the
common rules of conduct. Therefore, to begin with, the paper provides a summary of the
development of the sports industry to understand the source of the problems that mainly
derive from the commercialized progress. Furthermore, I examine the issue of interpreting
the performance of contracts in professional sports. Lastly, I observe the questions related to
the freedom of speech of professional athletes as these aspects constitute the basic guidelines
for the conduct of the parties.

KEYWORDS: performance of the contract, general rules of conduct, professional sport

PhD student, Kéroli Gdspar University of the Reformed Church in Hungary, Postgraduate
Doctoral School of Law and Political Sciences.
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Certain issues in the field of professional sports

1. THE RISE OF ECONOMIC ASPECTS IN SPORT

The business sector has played a significant role in the development of the current
structural organisation of sports organisations and clubs, as sporting activities
have also become profit- driven. It is interesting to note in this context that sport
was originally a completely private activity which developed independently of
the business sector and that the main purpose of the initial associations was
therefore to provide sporting facilities for natural persons as their members.
Consequently, most associations did not have legal personality, a trend which
was reversed in the second half of the 20th century. The emergence of private
sporting organisations and their specialisation in a particular sport initiated the
process of autonomous self-regulation of sport, to which the creation of their own
statutes and rules of organisation and operation also contributed significantly.”

As for the norm-setting activities of sports organisations, it is also necessary
to look at the rise of the business sector, as the process shows the growing
demand for sports, which has also led to a corresponding rise in the status of
sports organisations. Indeed, the “commercialisation™ of sports organisations
has significantly changed the nature of sport. This has led to the prioritisation
of the need for companies employing sportspeople to look first and foremost at
the “usefulness” or “usability” of the worker when selecting their staff, as it is by
assessing these two criteria that they can decide whether the employment of a
particular sportsperson will sufficiently advance their business plans.*

As aresult, the focus has noticeably shifted away from sporting activities, as
it is no longer only the athlete’s performance that plays a major role in business
processes, but also the indirect impact of athletes on the various factors of the
sports economy. The commerciality of sports products depends almost entirely
on the athletes. Indeed, the success of sports products is also influenced by
the athlete’s off-the-field activities and behaviour. This aspect increases the
uniqueness of sports products, since they are unique goods that can be consumed
by fans at the moment of production (matches) and also have a strong emotional
attachment (fans). Therefore, in the light of merchandising and the enthusiasm for
the sportsman or sportswoman, it is easy for a fan to enjoy even a sporting event

N

Tamis SARKOZY: A sport, mint az dllami-jogi és az onszabalyozis hatarteriilete. Allam- és
Jogtudomény, 3-4/2000. 212-213.

TamAs SARKOzY: A hivatdsos sport gazdasagi jogi alapkérdései Magyarorszagon. Gazdasdg
és Jog, 7-8/2000. 38.

JouN SoLow - PETER vON ALLMEN: Performance expectation, contracts and job security. In:
Research Handbook of Employment Relations in Sport. Cheltenham, Edward Elgar Publishing,
2016. 47.
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that would be essentially boring in itself.” Thus, the players may not necessarily
have any influence on the outcome of the sporting event, but they can nevertheless
generate a profit for the sporting enterprise if the athlete himself is presented
as a product to be sold in other respects. Therefore, the players continue their
activity as an intangible asset of the sports organisation within the organisational
structure of their employer.® It is therefore not surprising that sporting employers
may treat athletes as “goods” or “tools” in certain cases, if the interests of the
sporting enterprise so require in terms of the saleability of a sporting product.
This means that it may even be easy to do without putting an athlete into play
in a particular match.” This is important to underline because in this way sport
offers an undeniable opportunity to build a business, giving sports organisations
a significant economic dominance. It is therefore no wonder that only persons
who unilaterally agree to be bound by these rules and to be subject to the rules
of competition established by the sporting organisation can be members of
these legal entities.®

In light of this, it is reasonable to ask how the state intervenes and what limits it
imposes on the sportsmen’s relationship with the sporting organisations, given their
advantage and dominance as employers. The growing demand for sport on the part
of both consumers and market players has made legal regulation inevitable, even
though the State had initially chosen not to intervene in the spirit of laissez-faire.
This move is even more obvious if we look at the national sports federations that
have started to associate themselves, creating international sporting federations,
in the process of which competition rules have been internationalised and have
become the “supranational” norms of the sport concerned.’

2. BASIC CONSIDERATIONS ON THE RIGHT TO GIVE INSTRUCTIONS

In my view, when examining the performance of contracts for sporting activities,
it is useful to consider the questions of contractual performance along the lines
of the law of instruction, since the instruction of the principal or employer
determines the conduct and performance of the service expected of the

5

Kevin K. Byon: Consumer Behaviour. In: PAuL M. PEDERSEN (ed.): Encyclopedia of Sport
Management. Cheltenham, Edward Elgar Publishing, 2021. 98.

See: ZsuzsaNNa GOst: A sportold mint a sportszervezetek kiilonleges eréforrasa. In: EN1k6
KorcsmARros (ed.): Selye Janos Egyetem 2018-as X. Nemzetkizi Tudomdnyos Konferencidjinak
tanulmdnykdétete. Komarno, 2018.

Jonn SoLow — PETER VON ALLMEN 2016, 53.

# SArRk6zY 2000, 213.

®  SARkOzY 2000, 214-216.
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sportsperson. Therefore, in relation to the contractual context of the activity,
it is important to address the types of contracts used for the employment of
sportsmen and sportswomen and their nature. It is not the specific purpose
of this study to distinguish between the different types of contracts, as the
present analysis is mainly focused on the specific requirements for performance.
However, a brief overview of the specificities of the two types of contracts is
essential, as the typology implies that there are certain differences between
certain aspects of the two legal relationships. The tangential overview of the
nature of the employment relationship and the agency relationship about the
right to instruct serves the purpose of providing an approximate framework
for assessing the cornerstones of contractual performance. After a comparison
in the light of sporting activity, we will be able to take a general, consolidated
view of the issue for both types of contracts, since we will see the impact of the
sporting sphere on the classical private law institutions, which will consequently
be applied unusually.

2.1. Exercise and interpretation of the right to instruct

The activity of the party performing the task depends largely on the exercise of
the rights of the party with the power to instruct, since it is the party with the
power to instruct who determines the task to be performed. Thus, the power to
instruct is an essential element of employment contracts in the business sphere
and is, one might say, an essential content element.

Paragraph (2) of Article 6:63 of Act V of 2013 on the Civil Code (hereinafter
the Civil Code) sets out the criteria in the light of which a given contractual term
is deemed to be an essential element of the content. According to this provision,
a substantive aspect is important if the party expresses clearly that he or she
does not intend to conclude the contract in the absence of agreement on the
matter. Pursuant to 6:63 (4), the parties do not have to agree on a matter which
is regulated by law, but under paragraph (2) the parties must agree on any matter
which they both consider to be material to conclude the contract. Thus, the Civil
Code. Although the provisions of Article 6:273 of the Civil Code do regulate the
principal’s power to give instructions, it is nevertheless necessary to agree on
the scope and exercise of this power by clear criteria if either party considers it
to be essential. Furthermore, it is important to agree on the cornerstones of the
exercise of this right in a contract for an activity in the business sphere, since
the scope and manner of exercise of the right have a significant impact on the
classification of the contract and the content of the obligations.
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Regarding the provisions of the Civil Code that address the relevant issue, it
is important to point out that Article 42 (2) of Act I of 2012 on the Labour Code
(hereinafter referred to as the Labour Code) sets out one of the most essential
elements of the employment contract concerning performance, namely that
the employee is obliged to perform work under the direction of the employer.
Under Article 20 (1) and (2), the person exercising the employer’s authority is
entitled to make legal declarations on behalf of the employer and the employer
determines the way the employer exercises the employer’s authority. In addition,
under Article 46(1), the employer is obliged to inform the employee of the identity
of the person exercising the employer’s authority. Compared to the power to
instruct under the Civil Code, the Labour Code seeks to define the employee’s
obligation in this respect expressis verbis. In this way, the provisions on instruction
in the context of the employment contract are ipso iure a clearer circumstance
in the legal relationship. Therefore, while this aspect is an essential substantive
element, the more explicit provisions of the law may make it appear that it is
not necessarily necessary for the parties to negotiate in detail on the issue, since
the circumstances are clear to them in advance.

Therefore, the principal also has the power to instruct in the case of an agency
relationship, but the principal’s power is not as detailed, whereas the employer
has full control over the employee. This means that the employer has the right
to give instructions to the employee on any detail of the work (how, where,
when).'’ All these elements derive from the power of management, which can be
interpreted in several ways, and therefore, because of the different interpretations
from one discipline to another, the legislation is not necessarily consistent in
its use of the concept." In the employment relationship, the interpretation of
the term “management” is closest to the content of the administrative sciences,
which consider management to be a system of powers consisting of several
elements. This system includes the power to make rules, give instructions and
exercise control. However, these three concepts cannot be sharply delimited
in terms of labour law. In the context of labour law, both rule-making and
instruction derive from the right to control, and therefore both powers reflect
the dominance of the employer in the context of the legal relationship.'” In this
respect, rule-making and instruction provide a form of process control within
the employer’s organisational system, which defines the basic conduct and work

1 AnnNa Kozma - GYOrGY LERINCZ — Lajos PAL — ZoLTAN PETROVICS (eds.): A munka torvény-

konyvének magyardzata. Budapest, HVG Orac, 2020. 151.

Lajos BosANszky: Az igazgatés, irdnyitds, vezetés, feliigyelet, ellendrzés, vizsgdlat fogal-
makrol. Allam és igazgatds, 6/1986. 503.

Gy6ray LOrRINCZ: A munkaszerz3dés teljesitésének egyes kérdései. Munkajog, 3/2020. 5.
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expected in the workplace. Instruction and, in a broader sense, direction is
therefore an intrinsic element of an organisation, as it is the only way to ensure
coherent and coordinated functioning. However, precisely because of this, the
aforementioned organisational direction — the exercise of organisational power, so
to speak — cannot necessarily be regarded as a specific feature of the employment
relationship, since the establishment of a system of interdepartmental relations
is not only observed in organisations with the status of employer (e.g. the
relationship between an orchestra and a conductor).”” However, in the context
of a mandate, the principal has broad powers of direction, which would seem
to suggest that the mandate and the employment relationship share elements of
the same power of direction in a broad sense. It is important to note, however,
that the broad power of direction that comes with the status of principal also
entails greater risk-taking." Thus, the concept of direction in the context of the
agency relationship, as opposed to the employment relationship, is primarily
one of the principal’s mediation or assertion of his interests.'

In the light of this, the special circumstance arising from the nature of the
sporting activity must be considered, namely that there may be a situation during
the performance of the task when the athlete is unable to carry out the given
instruction through no fault of his/her own, because he/she is prevented from
doing so by his/her opponent. The question, therefore, arises as to whether
the failure to carry out the task as instructed was due to a lack of diligence on
the part of the athlete or whether the skills of the other player were in fact far
superior at the time and the failure to perform cannot, therefore, be attributed to
the athlete, since it was not reasonable to expect him to overcome the difference
in quality in the circumstances prevailing at the time.

Similar situations and facts arising in the context of professional sports
activities create a particularly interesting conflict, since it is an essential element
of the employment relationship that the employer can control its employees to
ensure that they perform their work properly and can act and impose sanctions
against employees who fail to comply with their obligations. These aspects are
intrinsic qualifying features of the employment relationship, without which
there is a possibility that the purpose of the relationship would be lost and
that a different type of contractual relationship would therefore exist between
the parties. Nevertheless, account must also be taken of the interests of the

3 L6riNcz 2020, 6.
" SANDOR TakO: A filmkészités sordn alkalmazott egyes szerzGdések ismérvei és specifikumai.
In Medias Res, 1/2023. 190.

See: LAszL6 KovAcs: Valtozdsok a fuvarozési és a szallitmanyozési szerz8dés szabalyozasédban

11. Céghirnék, 1/2018. 11.
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subordinate party, i.e. the employee, which, in the light of the above-mentioned
aspects, cannot be prejudiced, since this is not only an individual interest but also
a social interest. It is therefore necessary to define the limits to the employer’s
exercise of his rights in such a way that they are not restricted to such an extent
that the employer is deprived of the possibility of taking the necessary measures."®

The power to give instructions is also an important circumstance in that
the principal or the employer’s instruction determines the partial obligation
to be performed, which implies the definition of the parameters of contractual
performance. It is the task to be performed, designated in the form of an
instruction, which constitutes the subject matter of the contract or part of it,
the performance of which is to be carried out by the obligated party. In this
connection, it is worth recalling that TAMAs PRUGBERGER, in examining the
differences between the two legal relationships,"” invokes the theory of Huco
SINZHEIMER, a jurist who has studied labour law,"® according to which a certain
economic dependence and vulnerability can be detected in the relationship of
the employment relationship. In this respect, a view has also emerged that the
specific nature of the employment relationship prevents the employer from
determining the content of future duties and obligations." In my view, a narrow
interpretation of this theory applied to sporting activities would mean that, in
the case of professional sportsmen and sportswomen employed in the context
of an employment relationship, the sports club would not be able to determine
the expected performance, which would also mean a failure to perform, since,
in the absence of clear instructions, the sportsman or sportswoman would not
be able to define the task to be performed or the objective to be achieved.

So, in both relationships, the athletes are performing the tasks set out in the
sports club’s instructions in a fiduciary relationship. Some of the subtasks and
activities required for performance arise from the power of direction exercised
by the principal or employer, the dynamics of which are different in the case of an
employment contract and a contract of entrustment. However, the unusual nature

Trvapar MiHoLics: Problémak, javaslatok a munkaviszonyt érinté egyes szabalyok korében.
Munkajog, 5/2021. 289-290.

TamAs PRUGBERGER — BERNADETT SZEKERES: Az Uj tipusu foglalkoztatasi formak és azok
kihatésa a tevékenységgel dsszefiiggs szerzédések dogmatikéajara. Allam- és Jogtudomany,
2/2022. 69.

See: Huco SINZHEIMER: Arbeitsrecht und Rechtssoziologie: Gesammelte Aufsitze und Reden. Frank-
furt, Européische Verlagsanstalt, 1976.

See: MARK FREEDLAND: The Personal Employment Contract. Oxford University Press, 2005;
SimoN DeakiN: The Comparative Evolution of the Employment Relationship. In: Guy Davi-
DOV — BR1AN LANGILLE (eds.): Boundaries and Frontiers of Labour Law.Goals and Means in the
Regulation of Work. Hart Publishing, 2006. 89-108.
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of sporting activities blurs the boundaries between the two legal relationships,
thus bringing the interpretation of the instruction closer together, as in the
case of activity-based contracts allowing for longer-term cooperation, the
relative interoperability between the employment contract and the contract of
engagement arises. For this reason, the issue of the instruction can be examined
from almost the same perspective in both types of relationship, since in the
relationship of both the agency and the employment contract a fiduciary duty
to perform a sporting activity is created, in the context of which it is difficult
to interpret the performance of the instruction. The athlete is prevented by his
opponent from performing his contractual obligations during the match, the
object of which is to win the competition and the tasks which are part of the
performance of that competition.

The failure to comply with a particular instruction raises the question of
the athlete’s liability, in which cases the failure to comply is due to no fault of
the athlete - that is, the athlete’s obstruction of the opponent — and in which
circumstances the athlete can be held responsible for the failure to comply. In
this context, it is important to note from the athlete’s point of view that, given
the unique content of his/her obligation, the performance of the activity requires
specific knowledge, skills and abilities which make it difficult to substitute.*
Given this, the possibilities of excusing the athlete seem to be reduced, but it
should not be overlooked that the other professionals in the sports club also have
a responsibility in the preparation, as it is their work that ensures, in part, the
effective training work which, by its very nature, is intended to help the athlete
to perform effectively, i.e. to fulfil the contract. They also have a key role to play
in the selection process for competition and transfer, as they have to assess the
athlete’s ability and potential performance.” Therefore, even before the sporting
activity is contractually performed, there is a certain liability for the sporting
club if it has not properly assessed the athlete’s abilities. Therefore, in my view,
the failure to instruct and perform as contractually required also gives rise to
a failure of the sporting club to perform as contractually required in terms of
the selection processes and training work.

PETER J. BoscH: Enforcement Problems of Personal Service Contracts in Professional Ath-
letics. Tulsa Law Journal, 6/1969. 46-48.

ABDULSAMAD OLAJIDE YUSUF — OLADELE Isiaka OrLapipro: Talent evaluation. In: : Encyclo-
pedia of Sport Management. Northampton, 2021. 484.

151 |



BOTOND SZEKELY

3. ISSUES CONCERNING THE EXPRESSION OF THE VIEWS OF ATHLETES

Another important issue arising from the contractual relationship of professional
sportsmen and women is the issue of expression of opinion. This is because,
in addition to the conduct aimed at the performance of the contract, there are
other aspects to be examined which are manifested in the verbal or non-verbal
acts of the sportsmen or sportswomen. The non-verbal conduct of sportsmen
and sportswomen can often have significant consequences, as it may harm the
legitimate economic and organisational interests of employers acting as sports
organisations. The lack of a concrete delimitation of the interests of sports
organisations to be protected makes it difficult to assess the situations that arise.
Consequently, the assessment of the conduct of sportsmen and sportswomen is
also on shaky ground, since the employer’s interest to be protected is not clear.
The question is how we can determine whether it is indeed harmed.

The problem has several components, as the subject matter under consideration
involves aspects of constitutional law, labour law and the specific status of
sportsmen and sportswomen. In other words, we are talking about a three-layered
problem. The first step in analysing this issue is to review the constitutional law
aspects, since this area constitutes the broadest layer. The next step is to look at
the labour law aspects, which form a narrower layer than the previous one. The
third step of the analysis is to examine the additional aspects arising from the
status of sportsmen and sportswomen.

3.1. Constitutional aspects

As a first step, it is essential to examine the constitutional aspects, since the
behaviour of sportsmen and sportswomen, which could potentially threaten
the interests of employers in sports organisations, most often takes the form
of employee expression. This legal instrument is referred to by various names
in the literature, which, among other things, indicate that the expression of an
opinion may take place at several levels of communication. The terms “freedom
of expression”, “freedom of speech”, “freedom of thought”, “Meinungsfreiheit”
or “freedom of opinion”, all show that the protection of the fundamental right
guaranteed by this legal instrument and the examination of its framework can
be relevant to several different forms of communication.”” Everyone has a certain

22 ANDRAs KoLTAY: A véleménynyilvénitas szabadsaga. In.: ANDRAs JAKAB — BALAZS FEKETE (eds.):

Internetes Jogtudoményi Enciklopédia (Alkotményjog rovat, rovatszerkeszté: Bodnér Eszter,
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kind of internal conviction, world view or outlook. This inner conviction rarely
remains in the inner world of the individual because it usually always breaks
out from there.” This is when conflicts or collisions can arise between members
of society.

The problem arises from the fact that it is a fairly important and broad
fundamental right, the entitlement to which people by their very nature enjoy
almost every day. This is also declared in the Fundamental Law, which states
that everyone has the right to freedom of opinion and expression [Article IX(1)
of the Fundamental Law], but that the exercise of this right must not violate the
human dignity of others [Article VI(1), IX(4) and (5) of the Fundamental Law]. The
role of this legal institution is therefore of paramount importance. This is also
indicated by the Constitutional Court’s formulation that freedom of expression is
the mother right of fundamental communication rights,** but this does not mean
that it is unrestricted.”” The right to freedom of expression must nevertheless be
allowed”‘ in the event of a conflict with other fundamental rights.”” Restrictions
may be imposed based on a strict criteria subject to a necessity-proportionality
test,” which sets limits to unjustified or excessive restrictions on fundamental
rights. Interestingly, the mere offensive or insulting nature of a particular
expression does not justify a restriction on expression.*

Regarding the above, an important question that arises is how the constitutional
aspects of the conduct of a potential employee — particularly his right to freedom
of expression — are reflected in the employment relationship and how they are
enforced. An overview of the principles of constitutional law is not in itself

Jakab Andrés) http://ijjoten.hu/ szocikk/a-velemenynyilvanitas-szabadsaga (2023.12.02.),
2018. 2.

GYORrGY Kiss: Managerial prerogative és a véleménynyilvanitds szabadsaga. In: Lajos PAL
(ed.): A véleménynyilvanitds szabadsdga és korldtai a munkajogviszonyban: A Magyar Munkajogi
Tdrsasdg 2021. junius 23-i vitaiilésén elhangzott eléaddsok, hozzdszdldsok. Budapest, HVG-ORAC,
2022. 11.

2 30/1992 (26.V.) AB, reasoning [III. 2.2].

BeErNAT TOROK: A munkavallalé széldsszabadsaganak alkotmanyjogi keretei. In: Lajos PAL
(ed.): A véleménynyilvdnitds szabadsdga és korldtai a munkajogviszonyban: A Magyar Munkajogi
Tdrsasdg 2021. jinius 23-i vitaiilésén elhangzott eldaddsok, hozzdszoldsok. Budapest, HVG-ORAC,
2022, (hereinafter referred to as TOROK 2022), 32.

26 Decision 30/1992 (V. 26) AB, reasoning V.1, ABH 1992, 167, 178.

ANDRAs KortaY: A véleménynyilvanitas szabadsaga. In: LORANT CsINK — BALAZS SCHANDA
— ANDRAS Zs. VARGA (eds.): A magyar kizjog alapintézményei. Budapest, Pazmany Press, 2020,
(hereinafter referred to as Korray 2020), 570.

See for more information ZoLTAN POzsAR-SZENTMIKLOSY: Az ardnyossagi teszt a jogalkal-
mazésban. Alkotmdnybirésdgi Szemle, 2/2016. 98-100.

2 Kovrtay 2020, 569-570.
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sufficient, since the question of horizontal scope arises even before the specific
features of labour law are analysed.

3.2. Transposition of constitutional law into the employment relationship

Before reviewing the labour law aspects, it is important to mention the horizontal
scope, i.e. the effect of the “third party effect” to get a comprehensive picture
of why provisions on the legitimate economic and organisational interests of
the employer appear in the employment relationship (and in the more specific
sports employment relationship).Fundamental rights were originally intended
to regulate the scope of the state’s action vis-a-vis private individuals, thereby
protecting human and civil liberties against public authority. However, the
protection of fundamental rights is not limited to private individuals against the
State.” This is because, due to the horizontal scope of constitutional law, which
is accepted to varying degrees in the European Union, constitutional law does
not directly shape private legal relationships between private individuals, but
does impose constitutional obligations on the parties individually, which has an
indirect effect on legal relationships between private parties.’’ The constitutional
rules therefore act as a kind of interpretative guide which must be taken into
account when interpreting the content of private-law obligations.*

Using this analogy, we can observe that, as stated in Article 10 of the
Convention on Human Rights, which in turn is reflected in Article 11 of the
Charter of Fundamental Rights of the European Union, “everyone has the right to
freedom of expression”. The exercise of this right may be restricted in a democratic
state only if justified, for example, on grounds of national security, territorial
integrity, the reputation of others or the protection of their rights. This principle
is also reflected in the Constitution, so a kind of cross-over between norms can
be observed in this case too. This perspective is confirmed by the position of
the Constitutional Court™ that the norms of the Fundamental Law must have
an effect throughout the entire legal system.

It is therefore important to stress that public law norms can indirectly shape
private legal relations between individuals, as constitutional law norms “spill

0 TorOk: 2022, 24.

' STepHEN GARDBAUM: The Horizontal “Effect” of Constitutional Rights. Michigan Law Review,
102/2003, Iss. 3. 388-389.

2 Eric ENGLE: The Third Party Effect of Fundamental Rights (third party effect). Hanse Law
Review, 5/2009, Iss. 2. 166.

3 8/2014 (I11. 20.).
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over” into the provisions governing other areas of law. This happens in such a
way that the public law norm in question is stretched and compressed across
the interfaces between the branches of law, thereby taking on new frameworks
and terminology adapted to the specificities and nature of the field of law in
question, thus facilitating its applicability in the more specific context of that
field. In this way, for example, the constitutional rules relating to freedom of
expression and reputation are also embodied in the employment relationship.

3.3. General standards of conduct in labour law

Thanks to the transposition of constitutional law, the employment relationship
also contains provisions on the fundamental conduct of the parties. Article 6(1)
of ActIof 2012 on the Labour Code (hereinafter referred to as the Labour Code)
refers to the conduct to be expected in the performance of the employment
contract in the given situation. It is a broad provision which is partly objective
and partly subjective. It is objective in the sense that it sets an average standard
for the assessment of the conduct of a party. Also, it is subjective in the sense that
this yardstick has different aspects in different situations and life situations.*
Since each case, dispute or factual situation that raises the question is unique and
different in its details, it is difficult to define a precise, taxonomically demarcated
yardstick for the conduct that can generally be expected. Furthermore, in the
case of a consideration based on the standard of reasonableness, the position of
the employee in the work organisation plays a significant role,” so the subjective
side of the above-mentioned principle is more likely to be given greater weight,
since a given employer may have a wide variety of positions in the organisational
hierarchy, which further nuances the weight to be given to the conduct of all
employees.

From all this, it can be deduced that in Mt. the more specific criteria of conduct
contained in § 8, which are naturally derived from the standard of expectations.
The employee may not, during the employment relationship, engage in conduct
which would jeopardise the legitimate economic interests of the employer [Art. 8
(1) of the Labour Code]. This provision is supplemented by a further section of the
Labour Code. Section 8 (2) of the Labour Code, according to which an employee
may not, outside working hours, engage in conduct which is directly and likely
to damage the reputation or legitimate economic interests of the employer, in

# Kozma et al. 2020, 15.
3 Ibid.
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particular about the employee’s position in the employer’s organisation [Section
8 (2) of the Labour Code]. Furthermore, the employee may not exercise his right
to freedom of expression in such a way that the employer would damage his
reputation or his legitimate economic and organisational interests. [Mt. § 8 (3)].

The three provisions referred to above are closely interrelated, as they are
all intended to limit the conduct of the employee. In this sense, the law requires
from the employer a passive conduct that is generally expected. Looking at these
provisions, it can be concluded that the freedom of the employee’s conduct,
particularly the freedom of expression, which derives from fundamental rights,
is constrained by the legitimate economic and organisational interests of the
employer.

However, part of the problem with the labour law aspect is that while the
limits of the employee’s conduct are to some extent more precisely defined by
labour law than by the basic principles of constitutional law, the limits for the
employer are vague and nebulous. It is difficult to define what is meant by the
employer’s organisational interest. There is no precise definition of the employer’s
organisational interest,’* and its determination depends for the time being on
the case-by-case work of the legislator.”” In disputes relating to the expression
of employee opinions, the court must necessarily assess and evaluate whether
the dubious communication in question is capable of causing harm to the
employer’s interests and what constitutes the employer’s legitimate economic and
organisational interests in the case in question. In addition, it should be examined
whether there is a risk of harm to the employer’s interests. After all, under the
rules governing the subject matter of this question, the actual occurrence of
harm is not a prerequisite, i.e. the real possibility of harm is simply sufficient.*

It is also worth looking at the issue from a different angle and examine
cases that do not harm the employer’s interests in question. The basis for this
line of thinking is the question of the scope of freedom of expression, which
determines which communications are communications of a kind that fall
within the scope of freedom of expression. Certain communications do not
necessarily fall within the scope of freedom of expression, even from the point
of view of constitutional law. To decide this question, we must examine which

See: Mt. § 8 Commentary (Wolters Kluwer Law Library Commentary).

JiciNT FERENCZ — Eva NYERGES: A munkavéllaléi véleménynyilvanitas versus munkaltat6i
érdek. In: Lajos PAL (ed.): A véleménynyilvdnitds szabadsdga és korldtai a munkajogviszonyban:
A Magyar Munkajogi Tdarsasdg 2021. junius 23-i vitaiilésén elhangzott eldaddsok, hozzdszdldsok.
Budapest, HVG-ORAC, 2022. (hereinafter referred to as FERENcz — NYERGEs 2022) 57.

*  FereENcz — NYERGES 2022, 58.
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communications have relevant attributes.”” Three types can be identified:
the creation of new knowledge, individual autonomy, and democratic self-
government.*’ If an attribute can be identified in a communication of an opinion,
it can be included in the freedom of expression. Thus, when examining an
employee’s expression of opinion, we must look for a representation of these
elements to distinguish an employee’s expression from the sharing of an opinion
that is merely intended to cause harm.

A further point of examination of the question is to determine the criteria
according to which the communication of an opinion should in no case be
protected. In this context, the Constitutional Court has laid down as a yardstick
in its decision that freedom of expression does not apply to communications
by employees whose sole “purpose is merely to use abusive or destructive language
which is damaging to the employer’s good name, business reputation, favourable market
or commercial image or which is offensive or insulting to the private or family life of a
representative of the employer.”" In addition, it is worth mentioning the test applied
by the Constitutional Court, based on ECHR case-law, which sets out important
considerations concerning the protection of the fundamental rights of the opinion
giving rise to the dispute.** Accordingly, the following five points should be taken
into account: (1) the public and professional nature of the communication which
is the subject of the dispute; (2) the factual nature of the communication and
the nature of the value judgement; (3) whether the communication has caused
detriment or adversely affected the employer’s perception; (4) the good faith of
the person exercising his freedom of expression; (5) and the seriousness of the
employer’s action taken as a result.”

In the light of the aspects reviewed, the employer’s legitimate economic and
organisational interest is, to a certain extent, clarified in employee’s conduct. It
must not harm the employer’s commercial and market image, i.e. the employee’s
conduct must not be detrimental to the employer’s success in the business sphere.
This approach makes it easier to assess whether a legitimate economic interest has
been harmed, but it should be noted that, because of the different market segments

3 TOrOK 2022, 26.

4 RoBerT C. PosT: Participatory Democracy And Free Speech. Virginia Law Review, 97/2011,
Iss. 3. 478.

4 Decision 14/2017 (30.V1.) AB [33].
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and the variety of business activities across sectors, it is not possible to make a
black-and-white determination of whether an employer’s economic interest has
been harmed in the light of market power. However, it is likely to be simpler to
examine the issues involved than to resolve the organisational interest issues.
In my view, to some extent, uncertainty can be minimised by trying to delimit
the organisational interest in the light of the economic interest. Accordingly,
it is worth asking what the employer should do organisationally to achieve the
protected economic interest. In this way, there is, in my view, a realistic chance
that the employer’s interests in question, which arise precisely from the specific
nature of the employment relationship of sportsmen and sportswomen, can be
defined in a more transparent manner in the sports sector.

3.4. Employer’s economic and organisational interests in the light
of the expression of sportspersons’ opinions

Professional sportsmen and women are also subject to the requirements of
labour law, so the general conduct clause discussed above also raises relevant
issues in this area. This is because in Hungary, according to Act I of 2004 on
Sport (hereinafter referred to as the Act on Sport), the provisions of the Labour
Code apply to the employment relationship of sportsmen and sportswomen,
with the taxative exceptions set out in the Act. At the beginning of this study,
it was mentioned that the status of sportsmen and sportswomen constitutes a
third layer of issues related to the employer’s interest, which is rather specific,
as this form of employment differs significantly in certain aspects from the
employment relationship in the “classical sense”. The possibility therefore
arises that the freedom of expression of sportspeople and the economic and
organisational interests of employers in the form of sports organisations
may need to be treated in an atypical way. One of the main reasons for this
relates to the role of athletes in society and their vulnerability to the media.
Accordingly, it is necessary to look at this phenomenon first to examine it
more comprehensively.

If we look at media platforms, it is clear that they have become one of the
main tools of communication and have long been an integral part of our everyday
lives, which technological advances have made increasingly indispensable to our
daily routines. This is supported by surveys in our country, according to which
73.5% of the population were users of social media in January 2021, which shows
a clear trend that nowadays anyone can capture attention and communicate
their thoughts widely, creating new formats of expression, which also have their
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drawbacks.** After all, we may not be able to control the spread of the ideas
we share, so they may reach people or platforms that we did not originally
intend. Even more to consider is the fact that by reacting to and consuming
public events that spread as news, we can be identified with a few clicks and our
person instantly associated with any organisation or group of dubious ideology.*
All this is important for professional sportsmen and women because sporting
performance plays a significant role in the organic development of the status
of sportsmen and women, a role that is amplified in a major way by the media
phenomenon.

Therefore, it is at this point that the social role of sports should be addressed,
since the main social-cultural function of sports is to build identity and emotional
attachment in all sports. The direct expression of this is the participation in
sporting events as a competitor in a sport. The indirect manifestation of this
aspect is the consumption of a sporting event as a fan. The key point is the
embedding of the latter activity in media culture.*® For this reason, we can talk
about sports and sporting activities as sports products, which are of particular
interest to employers. Indeed, two types of sport-related advertising can be
distinguished: the advertising of the sporting event itself and the marketing of
sporting activity to sell another product through media platforms. The business
sector has recognised the potential of these tools, and the latter strategy has
become one of the most popular marketing tools, even for companies whose
economic activity is not based on sport.*’

Athletes are identified as key points for major sporting events and other related
products. The athlete as a “celebrity” is an integral part of sporting activity, which
is a major product of the media and the entertainment industry, and around which
globalisation processes of undeniable importance are built. Furthermore, the
sporting “celebrity” phenomenon is also reflected in a highly complex business
model based on the relationship between the athlete and various political
stakeholders and investors in the sporting industry. This is a performance-based

AnNr1TA VEREB: Facebook-posztok és munkaltatdi riposztok: A kozosségi média és a vélemény-
nyilvdnitds a munka vildgaban esetjogi megkozelitésben. In: Lajos PAL (ed.): A vélemény-
nyilvdnitds szabadsdga és korldtai a munkajogviszonyban: A Magyar Munkajogi Tarsasdg 2021. junius
23-i vitaiilésén elhangzott eléaddsok, hozzdszdldsok. Budapest, HVG-ORAC, 2022 (hereinafter
referred to as VEREB 2022), 36-37.

4 VEREB 2022, 37-38.

Apim GuLb: Sportoldk, rajongdk, influencerek. Szurkol6i szokasok véltozésa az online térben.
Szabad piac. Gazdaség- Tarsadalom- és Bolcsészettudomanyi folydirat, 2/2021 (hereinafter
referred to as GuLp 2021), 78.
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Cheltenham, Edward Elgar Publishing, 2021. 12.
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profit-oriented approach in a capitalist context, which has its potential but also
its dangers. These drawbacks lie mainly in the diminishing performance over
time.** A further contribution to the status of the athlete is the interdependence
between the media and the athlete. On the one hand, to maintain or possibly
gain exposure as a “celebrity”, it is essential for the athlete to maintain interest
in himself or herself by appearing in the media. On the other hand, the media
present the athlete’s persona along different narratives to appeal to consumers’
emotions by exploiting social and cultural factors.”

It is therefore easy to see that professional athletes are at the centre of the
aforementioned media habits and business strategies, thanks to their easy
followability, which supports significant community-building and cohesive
power, a phenomenon that unsurprisingly extends beyond national borders. The
popularity of the media products built around them in this way, which is partly
based on their personality, is influenced by the quality and attractiveness of the
content.’® It is therefore not surprising that they are under enormous pressure,
as their actions can have a significant impact on the demand for sports products
and they are almost constantly monitored (i.e. their behaviour and any other
manifestations are widely visible). Also, one of the main characteristics of the
media product is the character of the athlete. It is therefore clear from this approach
that, from an employee perspective, sportsmen and sportswomen are typically
subject to a broader and more serious responsibility for the expression of their
opinions, which raises the question of whether the restriction of their conduct,
and particularly their freedom of expression, to such limits is proportionate to
the legitimate economic and organisational interests of sports organisations.

This is not the subject of this paper, but it is worth considering the idea that
the employment relationship between sportsmen and sportswomen does not
necessarily restrict the fundamental rights of workers (in this case sportsmen
and sportswomen) by the necessity-proportionality test, which may be due to
the self-regulatory nature of the sporting world. >’

Furthermore, the everyday responsibilities associated with the influencer
role, which are to a large extent linked to the employment relationship, raise
the question of to which extent the athlete’s personal and private sphere can
be intruded upon by the employer. Another question is to which extent the

“  TimoTHY ROBEERS: Celebrity. In: PAuL M. PEDERSEN (ed.): Encyclopedia of Sport Management.

Cheltenham, Edward Elgar Publishing, 2021. 69.
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employer can, even absurdly, assert its legitimate economic and organisational
interests outside working hours and outside the workplace to the detriment of
the athlete’s private life. With a certain amount of paraphrasing, this tendency
suggests that professional sportsmen and women are under constant control,
even in their own homes or elsewhere outside working hours.
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